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Ha KOHKYPCHiM OCHOBi; 6) 6€30M/1aTHOr0 HajaHHA B
KOPUCTYBaHHSA 3abYyZJ0BHMKY (3aMOBHMKY), SKMM 34iMCHIOE
6yAiBHMLTBO AOCTYMHOMO XMT/A, 3eMe/IbHMUX AiNAHOK AnA
Takoro 6yZAiBHMUTBA; B) BiAMOBM BiJ 3a/lyyeHHA KOWTiB
HaceneHHsA, KOWTIB Aep}aBHOro Ta MmicueBux OlAXeTiB,
LLI0 BUKOPMCTOBYIOTbCA A4 OYAIBHULTBA JOCTYMHOrO XMTAa,
Ha PO3BMTOK iHXEHEepHO-TPaHCNOPTHOT Ta couiasbHOT
iHdbpacTpyKTypu BiANOBiAHOrO Hace/IeHOro MyHKTY;
r) 6yaiBHMUTBa 3abyJOBHMKOM (3aMOBHWMKOM) XMT/A, LWO
MaTMMe HEBWMCOKY BapTiCTb; [) CBOEYACHOro MigBeAeHHsA
maricTpasbHMX Ta iHWMKX iHXEHEepHUX Mepex A0 Mexi
3eMesIbHOT ZiNIAHKM, Ha AKiM CNopyAKYETbCA AOCTyMHe
XMTNO, BNaCHUKaMM LUMX Mepex [8].

TakoX Heob6XiAHO BU3HAYMTM POJib AepXasBu B npoueci
pUHKOBOI TpaHcdopmauii KMTNOBOro rocnojapcrsa.
JlepkaBa MoBMHHA CTBOPIOBATM YMOBM /11 CAMOCTIiMHOIO
3abe3neyvyeHHs rpoMagAH KMUTIOM, TOBTO LWo6 npuabatm
Kpalle 3a coliajibHe XWTN0 B6y/I0 He MPIElD, a peasibHoLo
MOXJIMBICTIO.
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OCOBJIMBOCTI BUNAAKY TA HENEPEBEOPHOI wznly
AK NMIACTAB 3BIJIbHEHHA Bl LIMBIZIbHO-NPABOBOI
BIAMNOBIAA/IBHOCTI

Apa2yMeHmMoBaHo NoJI0}KeHHA npo HeobxidHicmb 3acmo-
cysaHHA dugepeHryiliosaHozo nidxody npu 8iOMeKYBaHHI
HenepebopHoT cuau 8id sunadky. JocnidxeHo Halibinbwuli
cmyniHb o6ymossieHocmi 0ii HenepebopHoT cuau, AKull
BUABMAEMbLCA NpU 3aB0AHHI WKOOU OepesioM nidsuuje-
Hoi He6e3neKku. /JlemasnbHO O0XApakmepu308aHi 03HAKU
3a3Ha4YeHux kameezopitl. 30ilicHeHo aHani3 kameaopii “su-
nadok”, AKUl WUPOKO BUKOPUCMOBYEMbLCA 8 OPUOUYHIl
Aimepamypi U cydosili npakmuui AK 3anepeYyeHHs BUHU Y
8Cix malke JUCKYCiaX, Wo cmocyrombcsa NpobiemMamuKu
BiOWKOOYBAHHA WKOOU.

Knto4vosi cs108a: HeBUKOHAHHSA 30608’ A3GHHSA; HEHAJIEK-
He BUKOHAHHA 300608’ A3aHHA; BUHA BOPXHUKA; BUNAJOK;
HenepebopHa cuna.

Ap2yMeHmupoB8aHo noJioxeHue o Heobxodumocmu
npumeHeHuA duggpepeHyuposaHHo20 Nodxooa npu pasepa-
HUYeHuUu Henpeodosumol cusbl u cay4as. MccnedosaHa
Haubo/1bWwas cmeneHb 06Yyc/108/1eHHOCMU delicmsus Henpe-
0dosiumoll cusibl, KOmopas NPoABJASEemMCcA Npu HaHeceHUU
8peda UCMOYHUKOM nosbiweHHol onacHocmu. JemasbHo
0Xapakmepu308aHbl NPU3HAKU YKA3aHHbIX Kamezopul.
OcywecmssieH aHasau3 Kamezopuu ‘“cay4al”, komopsbill
WUpPOKO ucnosib3yemcs 8 topududeckoll aumepamype u
cydebHOU NpaKmMuKe Kak ompuyaHue BuHbl 80 8C€X NOYMu
OUCKYCCUAX, Kacarnujuxca npobaeMamuKu 803MeweHus
ywepba.

Knouesbie cnosa: Hesbino/HeHUe 06A3amebCcmaa;
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LlepkosHa O. B.
HeHadniexauwjee 8bino/IHeHUe obsA3amesibcmsa; suHa 0o-
JIKHUKG; c/yyall; Henpeodoumas cuna.

Is argued position on the need for a differentiated
approach, distinguishing between an irresistible force and
the case. Investigated the highest degree of conditionality
of force majeure, which is manifested by harming the
source of danger. Described in detail features of these
categories. The analysis of the category of “event”, which
is widely used in legal literature and judicial practice as a
denial of guilt in almost all discussions on issues of redress.

Keywords: nonfeasance; improper performance of
obligations; fault of the debtor; case; force majeure.

Mpo6aemaTrKa NoB’A3aHa 3 TUM, WO B Hall Yac gegani
YacTo 3yCTpivatoTbCA BUMAAKM HEBUKOHAHHA abo HeHalex-
HOr0 BMKOHAHHA 3060B’s3aHHA 3a BWHM GOPXKHWMKa. Ane
He 3aBXAM GOPXKHMK € BMHHMM Y HEBMKOHaHHI UM HeHa-
JIEKHOMY BMKOHaHHi 3060B’A3aHHA. ToMy, nepes TMM sK
MPUTArHYTU BUHHY 32 HEBMKOHAHHA 3060B’A3aHHA 0CO6Y J10
UMBiNbHO-NPaBOBOI BiAMNOBiAaIbHOCTi, HEOOXiAHO BU3HAUMTU
06CTaBMHM, Yepes AKi 3060B’A3aHHSA HE 6Y/10 BUKOHAHO Y
6Yy/10 BUKOHAHO HEHANIEKHMM YMHOM.

LMBinbHMIM KogeKc YKpainu (aani UK Ykpainu) y cTaTTi
617 BM3Ha4Ya€ 3arajibHi NiacTaBM 3BiSIbHEHHS Bif UMBi/b-
HO-MPaBOBOT BiZ4NOBiJa/IbHOCTi 3a MOPYLUEHHA 30608’ A3aHHS.
30Kpema, 0coba, AKka nopylimaa 30060B’A3aHHA, 3Bi/IbHA-
€TbCA Big BiANOBiganbHOCT 3a MOpyLUIEHHA 3060B’A3aHHA,

AKLLIO BOHA JjoBeje, Lo Le NopyLeHHs CTanocsa BHACNi oK
© 0.B. LepkosHa, 2015
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BMNaAKy abo Henepe6opHOi C1IN.

MeTa cTaTTi: JOCNiAKEHHA KaTeropiM “BMnagoK” i “He-
nepebopHa cuia” Ak nigcTas, AKi 3BiNIbHATb GOPXHUKA Big
BiZnoBifaNbHOCTI 3a NOpYyLUEHHA 3060B’A3aHHA.

Kateropii “BMnagoK” i “HenepebopHa cmMna’ JoCaigxy-
Ba/IM pi3Hi BYeHi, 30Kkpema: B.A. TymaHos, [.I'. CemeHoB,
I.K. MatBees, E.A. MaBnoacbkui, A.A. CMipHOB Ta iHLi.

HenepebopHa cmna € ayxe AaBHIM HOPUAUYHUM MOHAT-
TAM, BiJOMMM LLie PUMCbKOMY NpaBy. lpoTe, AK 3a3Ha4Ya€ETb-
cA B NiTepatypi, BiK He foAaB MOMy BM3HayeHocTi [1, 67].
LLa KaTeropis B13HaYa€TbCA AK HaZ3BMYakHa M HEBIABOPOTHA
3a gaHux ymoB nogia (nn. 1 n. 1 ct. 263 LUK Ykpainu). Mpun
LiIbOMY B 3aKOHOZAABCTBi HEMA€E HaBiTb NPUMIPHOro nepeniky
06CTaBMH, AKi 40 LpbOro ABMLLA BiAHOCATHCA.

Cnig 3a3HauMTM, WO NOMpU €AHICTb MOHATTA Henepe-
6GOpHOI CM/IM B UMBIJIbBHOMY NpaBi, 3HA4YEHHA LbOro ABMLIA
y cdepi BiANOBiAaNIbHOCTI 3a 3aBAaHHA LIKOAM MaE AeAKy
crneundiky. MNo-nepwe, HenepebopHa CHa MA€E 3HAYEHHSA
yHiBepcasIbHOT 06CTaBMHM, LLO 3BiNIbHAE Big BiANoOBiJaibHO-
cTi 3a 3aBZaHHA WKoan. OpHaK y cT. 1166 LK YKpainum (wo
Ma€ 3arasibHe 3HavYeHHA 4NA AeniKTHOT BignosiganbHoOCTi)
HenepebopHa cuMia 3rafyeTbCA B TOMY CEHCi, WO LWKoAa,
3aB/iaHa KaniuTBOM, iHLIMM YLUKOZXKEHHAM 340poB’A abo
cmepTio hi3nYHOT 0CO6M, HaBiTb YHACNiOK HenepebopHOoi
CMJIM MOXKe BYTHM BiflKooBaHa y BUNagKax, yCTaHOBAEHMX
3aKOHOM.

Mo-apyre, cnig 3a3HauMTh pi3HY poJib HenepebopHOi
CUN B MPUYMHHO-HACTiIKOBOMY MEXaHi3Mi. Y A0roBipHMX
BifHOCMHax HenepebopHa cuMia, AK NMpaBMJIO, BUCTYMaE fK
06CTaBMHa, LIO NEPELLKOAXKAE BUKOHAHHIO JOrOBOpPY, Mpu
LIbOMY iCHYE /IMLLE MMOBiPHICTb BUHMKHEHHS BHACiZ10K LibO-
ro 36uTKiB y KpeamTopa. Npu 3aBAaHHi HeA0roBipHOT LWKOAM
HenepebopHa cM/a CNpUSE 3aBAaHHI0 Liei wKoam [15, 115].

Ha6inblumit cTyniib 06yMoBAieHOCTi Aii Henepe6opHoT
CWJIM BUABNAETBCA MPU 3aBAaHHI WKOAM JKepesiom NiJBu-
LieHOoi Hebe3MneKkM, Xxo4a M TyT Cif 3a3HauMTH ornocepes-
KOBaHMM XapaKTep Takoi Aii. NpeacTaBadeTbCA, WO Hene-
pebopHa cuia He Moxe ByTH 6e3nocepeHbOo MPUYMHOID
LWKiZ/IMBOro Hac/igKy NigBuLLIEHO HEGE3MNEeYHOT AiAIbHOCTI.
HenepebopHa c1na Bn/iMBa€e Ha MOTEPNiJIoro onocepeKoBa-
HO, Yepes fJito Axepena niaBuLLEeHOT Hebe3neKM, OCKiNbKK 3a
BiZCYTHOCTI 3B’ A3KY MiX NPOABOM LLKiA/IMBMX BIACTUBOCTEM
Aepena nigBuuieHoT Hebe3neKM i HaCTaHHAM LUKOAU MM
He MoeMo KBanidikyBaTu AaHuM AenikT 3a cT. 1187 LK.

Cnig 3a3Ha4mTH, LLO MMTAHHA NPO XapaKTep 3a/eXKHOCTi
MiX Aai€to HenepebopHOT CcuaM, Axepesa NiaBULLEHOT He-
6e3MeKn i BUHMKHEHHAM LUKOAM Haby 10 B HayLi UMBIJIbHOTO
npasa NMpPUHLMMNOBOro 3Ha4YeHHA. Mo’ A3aHe ue 3 nosuuieto,
L0 OTpMMana B paZsHCbKiM NniTepaTypi 3Ha4YHy MiATPUMKY.
Ti NPUXMABHUKM 3 METOIO PO3MEXYBaHHA Kasycy (MpocToro
BMMNaAKy) i Henepe6opHoi cnam (BMNaaKy KeanicdikoBaHoro)
3anponoHyBau JOCAiAXKYBaTM XapakTep NPUYMHHOIO 3B’ A3-
KY MiXX UMMM ABMLLAMM Ta LIKOAOKD, BUKOPUCTOBYHOUM NP
LIbOMY KaTeropii 1 KpuTepii Kay3anbHoi Teopii “HeobxigHOro
i BMNaZKOBOro NpMYMHHOro 3B°A3Ky”. HeobxigHo BMXoaMTH
3 TOro, Wo “BMHA i Ka3zyc nepebyBatoTb y pafi He0bXigHOI
MPUYMHHOCTI, HenepebopHa  Cu/la NOB’A3aHa 3 MOHATTAM
BMMNaAKOBOiI NpUYMHHOCTI” [15, 73].

Ller kpuTepin 6yno niggaHo cnpaBeanMBik KpUTU-
ui [12, 40-41]. F'oNoOBHMM HEAONMIKOM Li€T KOHUenuiT BU3Ha-
Ba/IM MNOMMJIKOBICTb Ti METOA0/IOrYHOrO NiArpyHTA, TO6TO
Teopii HEOBXi4HOro M BMNAZKOBOrO MPUYMHHOIO 3B’SI3KY,
LLI0 3yMOBJ1t0Bas10 6€3/1i4 CynepeyHoCTeN Y BUC/IOB/IIOBAHHS
npuxunbHuKiB .M. l'eHkiHa. Tak, 5.C. AHTUMOHOB Ha3MBae
Henepe6opHy CUYy AK HEObXiAHMM YMHHMKOM HaCTaHHA

WKOAM, TaK i 06’€EKTMBHMM BUMNAAKOM TO CTOCOBHO A0
WKiAMBMX HACNiAKIB, TO A0 NOBEAIHKM BNaCHMKA Axepena
niaBumLLeHoT Hebe3neku [2, 130-133, 157, 185.]. Ti x cyne-
PEYHOCTi MOXHa No6aunTH 1 y cykeHHsx [.K. MaTBeeBa,
KOTPMM CMoYaTKy roBOPMTb MPO HAABHICTb BMMAAKOBOro
3B’A3KY MiX nosefjiHKol 3anoitoBava WKOAM i LWKO-
Zoto [8, 99], a Aani - Npo BUNAAKOBMM 3B’ 30K 3 AiA/IbHICTIO
BiAnoBiaanbHOT 0cobu.

MpUXMAbHKK Teopii Heo6XiAHOro ¥ BMMAZKOBOro Mpu-
YMHHOTO 3B’s3Ky B.A. OMreHsixT, BigMivatoum Ler Hegonik,
MPOMNOHYE A0AATKOBi KpMTEpii BiJOKpeMIEeHHA Hernepe6opHOT
CWIM Big iHLWMX 06’ EKTUBHO-BMNAAKOBKX ABMLY,. ig Henepe-
GOPHOI0 CMJI0H0, Ha MOT0 AYMKY, CJlil PO3YMiTU KOMMNJIEKC 3
[BOX BMMaJKiB, AKMM pa3oM npuTamaHHa HenepebopHicTb
AK 06’eKTUBHA KaTteropia. Lle, no-nepwe, 3arpo3a (Hanpu-
Knag, CTUXiMHi cuim) i, no-gpyre, 34iMCHEHHS 3arposu.
HayKkoBellb BBaKa€, WO MPUYMHHMI 3B’SI30K MiX MepLumm
i ApyrMM BMMNaZKOM 3HaxoAMTb MPOSB Yy HEBiABOPOTHOCTI.
AKWO cy6’eKT JOCTYMHUMM MOMY 3aco6amM MoXKe Bigsep-
HYTW APYrui BUNAZOK i HEe AONYCTUTM HACTaHHA LUKOAM,
TO HenepebopHOT CUN AK 06’EKTUBHOIO KOMMJIEKCY He
6yzae. Ane He By/Zib-AKa HEBiABOPOTHICTb APYroro BUNaaKy
CBiAYMTb NpO HasABHICTb HenepebopHoi cuaun. Ana uboro
HassBHUM Ma€E 6YTM 06’EKTMBHO BMMALKOBMM 3B’A30K MiXK
LisMM Cy6’€KTa Ta pe3y/IbTaTOM i 06’ €EKTMBHO HEOOXiAHMM
3B’A30K MiX CM/I0K0, WO 3arpoxye (Nepwmm BUMAAKOM) i
cuot, Wo nposeunacs (ApyrMi BMNAZoK). MixX Apyrum
BMMNAZAKOM i pe3y/ibTaTOM y BUrNa4i HEBUMiAHUX HAcNigKiB
3B’A30K 3aBX/AMU € HEOOXiAHUM.

Cnig, Ha Hawy AYMKY, 30CepeamTmMcs Ha AOCAiAXKEHHi
3aKOHOZaB4YO BCTAHOBJIEHWX O3HaK HemnepebopHOi CUiM,
TaKMX AK HaZ3BMYaMHICTb i HEBIIBOPOTHICTb.

Y niTepaTypi CKnasnacb yctasieHa To4yKa 30py Mpo Te,
Lo HenepebopHa cuna Ai€ BUKIOYHO Y cpepi BUNaaKoOBOrO
3aBAaHHA WKoam (“Kasycy”), i, HaBNaku, HaABHICTb BUHM B
JiAx aeNiHKBEHTa BUKJI0YAE NMPaBO OCTAHHBbOIO MOCMUIATUCA
Ha Zilo HenepebopHoi cmau. NpaBaa, OKpemMi aBTOpM Big-
3HaYalTb MOXKMBICTb NepeabdayeHHA BUHUKHEHHS (NPOsBY)
CTUXIMHUX ABMLL, OCKiZIbKM, MabyTb, abCONOTHE Henepea-
6ayeHHs NoAibHMX NoAiM 3ycTpivaeTbca AoCMTb piako. Ha
HaLLy AYMKY, GinblIicTb BUNaAKiB No4iGHOro nepeabayvyeHHsn
He MOXYTb po3uiHiBaTUCA AK BMHa. lMo-nepue, Take ne-
peabayeHHa abCTpaKTHE, MaE “CTaTMCTMYHMI™ XapaKTep,
a no-apyre, HaneXuTb LBMALLE JO MOXJIMBOCTI HACTaHHA
CaMOoro CTUXIMHOro ABMLLA, HiX /10 MOro KOHKPETHOrO NPoABY
(BUHUKHEHHIO WwKoaM). AK BipHO 3a3Havae B.A. OMreHsixT,
“nig nepeab6ayeHHsAM TYT PO3yMieTbCA MCMXiyHA OuiHKa
Cy6’EKTOM He CBOIX NPOTMMNpaBHUX Ail i iX Hacniakie, ska
morna 6yTu BU3HaHa MOro BUHOLO, a MOro NCMXiyHe CTaBieH-
HA [10 ABMLL, HABKOIMLLHBOIO 06’ €KTMBHOrO CBiTY” [10, 126].
AKwWo nepeabayeHHA Cy6’€KTa KOHKpeTHe, TMM 6isblie
AKLO 3/IOBMUCHUK BMKOPUCTOBYE CTMXilHi 06CTaBUHM Y
CBOIX LinAx (HanpuKaag, pymHiBHY cuay 6JIMCKaBKK), TO He
MOXKHA FOBOPUTM MPO Aito Henepe6bopHOT Cun, 60 B TaKMX
BMMNAZKax HeMaE Hi HaA3BMYAMHOCTI, Hi HEBiABOPOTHOCTI
Jeski cyMHiBM i3 uboro npusoay suciosntoe MN.I. CemeHos,
AKMIM BBAXKAE, WO 3aBAAHHSA LWKOAW Npu Aii Henepe6opHoi
CUIN “MOXKe CYNpOBOAXKYBaTUCA B 6e3rnocepeHboro 3arno-
AiloBaya TakMM Camo MCUXiYHMM CTaBNIEHHAM A0 pe3y/ibTaTiB
CBOET NOBEAiHKM, AK i Npu BUHI (NepeabayeHHs, 6axkaHHsA i
T.M.)”, NpU UbOMY JENiHKBEHT, “3a 3arajibHMM MPaBM/IOM,
YCBiJOMJIIOE Te, L0 MOro BUMYLLIEHA HENEPEBOPHOD CUJIOH
noBeiHKa 3aBZa€ CYCnisIbCTBY NEBHMM 36MTOK™ [12, 45-46].
Ha Haw nornsg, noAi6HMM Nigxia € ouiHKo cy6’ekTa He 3
TOYKM 30pYy MOro AiM, a Moro AyMoK.

INIBAEHHOYKPATHCHbKHH
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MpoTe Mano cKkasaTu, WO Henepe6opHa cuaa nepeby-
Ba€ y cdepi BUNaKy, CNif TaKoXK BKasaTu KpuTepii, Lo
po3MeXOoBYIOTb Ui ABa sBuwwa. E.A. MaBnoacbkui, aBTop
MOHOrpaciyHOro JOCNiAKEHHS, MPUCBAYEHOMO PO3B’ A3aHHI0
i€l Nnpo6aemun, 3a3Hayae, Lo Hacaigku Aii Henepe6opHOT
CWJIM € HEBIBOPOTHI He NinLLe ANS AaHOr0 NPaBOMNOPYLUHM-
Ka, ane i Ana iHWmx oci6, 0AHOTUMHKUX 3a BUAOM i yMOBaMM
AiANbHOCTI.

HeobxiaHO 3a3HauMTH, LIO Taka 03HaKa HenepebopHOT
CWM/IM, AK HEBiABOPOTHiCTb, Nepegbavae, Wo HeBiABOPOT-
HicTb popc-MaxKopHMX 06CTaBMH 0GYMOB/IEHA HE TUM, LLO
X He MOKHa 6y/10 NnepefbaymTH, a TUM, Lo iM 06’ EKTMBHO
He MOXHa 6y/0 3anoGirTu.

CborogHi us o3Haka 3akpinieHa B 3akoHi (nn. 1 n. 1
cT. 263 LUK YKpaiHu), ae MaeTbcA npo HeBiABOPOTHY 3a
JaHMX YMOB nogito.

Ha Hawy aymKy, 6inbll BUNpaBAaHMMm € niaxia, 3anpono-
HOBaHMM, 30Kpema, E.A. MaBNoACbKMM. 3ac/yroBye Ha yBary
no3uuis, BiANoBigHO 10 AKOT NpY BU3HAaYeHHi HenepebopHOT
CUIM K NOAIT, AKIM HEe MOMHa 3anobirtM TEXHIYHUMKU 1
€KOHOMIYHUMM MOKIMBOCTAMM BCbOrO CyCMi/IbCTBa, MpaK-
TUYHO XOJHe ABMLLE HEMOX/IMBO GyAe BigHeCTH Ao Hene-
pe6opHOi cunun. MNpu LboMy o4eBMAHE HaAMIpHE 3BYXKEHHA
NOHATTS Henepe6opHOT CU/M I, BiaMNOBiAHO, HEBUNpPABAaHe
po3WMpeHHA icHytoY0iT cdepu BignoBiganbHOCTI. 3 iHLWoOro
GOKY, KO/M HenepebopHa CMaa - fABMLLE, HEBiIABOPOTHE
MOXJ/IMBOCTAIMM KOHKPETHOT /IloAMHU, HenepebopHa cuna
NPUPIBHIOETLCA A0 BUMAZKY. TOMY NMPOMOHYETLCA NpU Bia-
Me3KyBaHHi Hernepe6bopHOT C1/IM BiJ BUMAKYy 3aCTOCOBYBaTH
andepeHuioBaHMi Niaxia, cyTb SKOro Nonsrac B TOMY,
O MOPiBHIOKTBCA TEXHIYHI MOXIMBOCTI AaHOT 0CO6M 3
MOK/IMBOCTAMM iHLIMX OAHOPiAHMX 0Ci6 abo opraHisauii.
BignoBicTM Ha nMUTaHHA, Y1 ByM BMMAAKOBI 06CTaBUHM
TaK HEeBiABOPOTHI, WO iX cnig BigHeCTM A0 HenepebopHOi
CWJIM, MOXHA, JI1LLIE NOPIBHABLLM MOXJ/IMBOCTI JaHOT 0CO6M
3 iHWMMM OAHOTUMHMMM MO BUAY M YMOBaM Aifi/IbHOCTI
MoxnauBocTamm [11, 83-86].

TOMY MW MPUESHYEMOCA A0 MOJIOKEHHA MpO Te, Lo
HernepebopHOK CMJIOK € MOAIA, HaCNiAKiB AKOT HE MOXYTb
3ano6irTv 3a AaHMX 06CTaBMH Oy Ab-AKi iHLWI TaKi K y4aCHMKM
Cy4acHoro umBinbHoro o6iry [14, 307].

LLlozio kKaTeropii “BMNaZoK”, AKMI 3aCTOCOBYBABCA HAMM
B NMOPiBHAHHI 3 HEMEpPe6GOPHOI CUIOKD, CAiJ 3a3HAYUTH, LLO
3a3HaYeHMIM TePMiH LUMPOKO BUKOPMCTOBYETLCA B OPUAMYHIM
niTepatypi M cy10BiM NpaKTMLi AK 3anepeyveHHs BUHU Y BCiX
MaMKe AMCKYCifAX, WO CTOCYTbCA NPOBAEMATMKM BifIlLKO-
AyBaHHA WKoAU. MPOTUNEKHICTb NOHATTA BMHM i BUNAAKY,
BMPaXKeHa B JaBHbOMY HOPUAMYHOMY NPaBMJIi - LLKOAA MOXKe
6yTM 3aBAaHa abo BMHOLO, abo BMMaakomM (damnum aut culpa
aut casu accidit), 6yna 3araibHOBM3HaHO. Y BiAHOCMHaX i3
BiZILUKOZYBaHHSA WKOAM, NiANOPAAKOBAHUX MPUHLIMITY BUHM,
BMNAJOK, SIK 3anepeyvyBaHHA BUHM, BUKJIIOYAE BianoBigab-
HicTb ab0 ABAAE coboto ii Mexy. OfHaK Lie NMTaHHA HeoAHa-
KOBO BMPILLYETbCA B PEXMMI AeNiKTHOT BignoBiganbHOCTI 1
y peXuMi foroBipHoT BignoBiganbHOCTI. Y nepliomMy (SKLLO
MAEeTbCA Npo WKoAY, 3aBAaHY CBOIMM JiSIMM) aKLLEHT pO6UTh-
CA Ha MNOHATTI BUHM 3anoAitoBava, SKy 3rigHo 3 6inbLicTio
UMBINIbHMX 3aKOHIB Ma€ AOBECTU NOTEpNiIniA. Y AoroBipHOMY
peXnMi, e BCTaHOB/IEHE NMPUNYLEHHS, WO HEBMKOHAHHA
a60 HeHane)He BMKOHAHHA € HACNigKOM 06CTaBMH, LIO
3aexarb Bif 60pKHUKA, SAKMM He BMKOHAB 3060B’A3aHHS,
aKLEHT pobuTbCA Ha NOHATTA “BUNAAoK” [4, 245-246].

Y OeniKTHOMY peXMMi BM3HaHHA TOro, Lo WKoaa byna
HacniAKOM BMMNaAKOBUX 06CTaBWMH, BUK/IOYAE BUHMKHEHHSA
3060B’s3aHb 3 BiALWKOAYBaHHA WKOAM.
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rocnogapcCbKoro ripaea

AHanisylouM BCce BMLULE 3a3HAYEHEe, MOXKHA 3po6MTHU
BMCHOBOK MpO Te, L0 03HaKMW Ta BJACTMBOCTi Henepebop-
HOT CM/IM Ta BMNAAKY, iX 3HAYEHHA B LMBiNIbHO-NPaBOBUX
BiAHOCMHAX, a TaKOX TJlyMauyeHHsA NOBUHHI BigobpaxaTuca
B LMBinbHOMY KoAeKCi YKpaiHM AK 3amnopyka 3aKOHHOCTI,
HaNIeXXHOro BPEryJiloBaHHA LMBiNbHO-NPaBOBMX BiHOCHH,
HeZonyLeHHSA 3/10BXXMBaHHSA 3 60OKY 0AHi€T 3i cTOpiH 3060B’A-
3aHHA. TiNbKM Taki 3aKOHOJABY0 BU3HaHi acnNekT HagaayTb
CTabinbHOCTI UMBiINbHO-NPaBOBMM BiIHOCMHAM i 3MiLHEHHIO
€KOHOMIKM AepKaBu 3arasioM.
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