Mpo6nemMu uuBinbHoOro Ta

rocnogapcCbKoro rpaea

iMOBipHY, KOPEKTHY MaHepY NOBOAXKEHHA. Tpeba AOMOrTmMCA
TOro, Wo6 napTHep NepeKoHaBcsA B Hee(heKTUBHOCTI CBOiX
LiN, i LOMOBMTMCA 3 HUM MPO NpaBuJIa HOPMAJIbHOT B3aEMO-
AiT, W0 BUKAOYaTb NigMiHY NpoGaemu.

Peanizauia ctparterii cniBnpaui nepea6avae MOXIMBICTb
CniBpo6iTHMKA NEPeMTU Ha GiK OMOHEHTA, 3AMBYBABLLIM HOro, Mo-
CTYMOBO 3a MPUHLMMNOM “HaBrMaKK”; CNPOCTOBYIOYM MOrO OYiKy-
BaHHsl, B psZi BUNaZKIB cizl 3po6UTH KPOK HasyCTpiY Gi/bLumi,
HiXX BiH pOo3paxoByBaB, i TUM CaMMM AOCArTU B3AEMOPO3YMiHHS.

lMpaLiBHMK MPaBOOXOPOHHOr 0 OpraHy MOBUHEH HanaluTy-
BaTM cebe Ha LWMpe BM3HAHHS OMOHEHTa, MOro TOYKM 30pY,
noyyTTiB. MCMXONOriYHO rPaMOTHUM KPOKOM MOKe OyTH
BM3HaAHHA YaCTKKW BNACHOT NPOBMHM, BNEBHEHE NPUHECEHHSA
BMbGayeHb (6€3 CaMONPUHUKEHHSA i CaMOBMYyBaHHS).

ICTOTHY KOPUCTb B3aEMMHAM MOKe NMPUHECTU MUCTELTBO
pedpelMMHrY, Konm crniBpo6iTHMK: HE 3anepeuyioumn ciis
OMOHeHTa, NpuMMae i TpaHcdopMye X y NoTpi6HOMY Ans
cniBnpaui Kawoyi; iHTepnpeTye BiAnoBiAb ONOHEHTA TaKMM
YMHOM, W06 NEpPEeHEeCTM LeHTp yBarM Ha nNpobaemMy B3aEM-
HOro 3aJ0BOJIEHHSA iHTepeciB.

PedpelMiHr gonomarae nomicTMT 3asBu NPOTUIIENK-
HOro 60Ky B HOBMM KOHTEKCT, B PaMKy MOLLYKY CMiJIbHOro
piweHHA [5, c. 98].

Meperosopu B npodeciiHOMy CMisKyBaHHi npaLiBHUKa
NPaBOOXOPOHHOIr0 OpraHy € OAHMM 3 HaMb6ifbll KOHCTPYK-
TMBHMX CMOCOGIB BMPiLLEHHA MiXKOCOBUCTICHUX KOHMTIKTIB.

Y MUCTeLTBi NeperoBopiB 0AHMM 3 BaXKJIMBUX MOMEHTIB €
NoYaTKOBE PO3YMiHHSA iXHbOIO 3MiCTy. barkaHo, o6 Lel ceHe
6YB CNPUMHATUIA, 3pO3YMIiSIMI | NPUMHATUIM 060Ma CTOPOHAMM.
BiH nonarae B HaCTynHoMy: MeTa neperoBopiB NoJiAira€ He B
TOMYy, W06 NEpPeMOorTi NPOTUBHMKA, a B TOMY, LL06 AOCATTH
piBHONPaBHOI YroAu, NPMMHATHOT A1 060X CTOPiH. TisIbKK
TaKOro poZly yrozia Moxe BUHECTU BUMPOBYBaHHA YacoM. Hi
60poTbb6a, Hi MPUCTOCYBAHHSA i CamMOMNOXKepTBa HE MOXKYTb A0-
CArTU UbOro. [na AOCArHEHHA XXUTTE3AATHUX Yro4 HeobXigHO
MaTM A0CTaTHIO MHYYKICTb, W06 BK/KOYMTMCA B 3arasibHui
pPUTM NeperoBopiB, MPUC/TyXaymUCb A0 iX METHU, CMPAMOBa-
HOCTi i A0 MiHAMBOro CniBBiAHOLIEHHIO cuA [7].

MpauiBHMKY NPaBOOXOPOHHMX OpPraHiB BaXK/IMBO 3HATH, LLIO
B XOAi 34iMCHEHHSA TpboX (a3 NeperoBopHOro NpoLecy 3acTo-
COBYIOTbCS YHiBEPCA/IbHi TaKTUKM, BiAMOBiAHI BMLLEBKa3aHii
cTparerii. Ix yHiBepcasbHiCTb Nofsrae y BUCOKiM iMOBipHOCTi
yCnixXy 3aCTOCYBaHHS, aJie B TOM e Yac 3anpornoHoBaHi HMX-
Yye TaKTMUHi MpUMMOMM C/liZ 3aCTOCOBYBATU 3 ypaxyBaHHAM
peTesIbHOro aHasisy 0COBUCTICHUX i CUTYaLiMHUX YUHHMKIB.

Ha eTani niagrotoBKM 10 NeperoBopiB BaXK/IMBO Nam’ATaTw,
Lo 6yAb-sAKe 3’ACyBaHHA CTOCYHKiB, BPETy/ItOBAHHA Cynepey-
HOCTEM, BiZICTOOBAHHS CBOET TOYKM 30pY, KOHMIIIKT HECyTb B
CO6i HEPO3KPUTI MOXK/IMBOCTi, OZHA 3 AKMX - MO3UTMBHI 3MiHM
y BigHOCMHaX. |HLIA NOAArae B TOMy, LU0 B 6YAb-AKMI MOMEHT
MOHa Aii3HaTu1CA Wock HoBe. lMeperoBopy - Lie ros10Bo/IOMKa
Ha NPaKTULi MiXKOCOBMCTICHOMO CNiJIKYBaHHS, L0 BUMArae pe-
aryBaHHs 3a NPMHUMNOM “TyT i 3apa3” i MOLLYKY Taknx popm,
AKi niaxognav 6 iHWKMM NaaM. Y LbOMY MJiaHi HeobXigHO
BiIKMHYTW B CTOPOHY 6y /b-sIKi 3aKOCTEHINI i€l Npo MOXKIMBMM

pe3ynbTart. [nsa 6inbluocTi neperosopis HaM6ibL eHEKTUBHMIA
MeTO/, MiArOTOBKM - Lie CTBOPEHHA KapTh noTpeb [6, c. 171].

OTKe, cyyacHa CMTyauis Hauintoe npauiBHMKa npaBo-
OXOPOHHMX OpraHiB Ha KapAMHasIbHYy 3MiHy CTaB/IEHHA A0
0C06/IMBOCTEN BIACHOT NpodecitHOT KOMyHiKauii, a TakoX
micus i poni B Hil KoHdAIKTHOT B3aemMogii. Mepw 3a Bce,
npoceciiiHe cnifKyBaHHA MA€ poO3risAaTMCA fK OAHe 3
YHiBepcasbHMX 3ac06iB AOCAFHEHHA pe3y/bTaTy AifA/bHO-
CTi MPaBOOXOPOHHMX OpraHiB. KOHMAIKTH, WO HEMMHy4Ye
BMHMKalOTb (y cuay cneundiku AiAnbHOCTI) B paMKax
npodeciHOT B3aEMOAii 3 pi3HUMM KaTeropiamm rpoMajisaH,
MOBMHHi HabyTK cTaTycy couianbHOro eHoMeHa, B pamKax
AKOro npauiBHUKY NMPaBOOXOPOHHOrO OpraHy Heob6XigHo
edeKTUBHO (YHKLiOHYBaTH. MiXKOCOBMCTICHMIM KOHMIKT 3
yucaa iHWKMX BMAIB KOHMDAIKTY (BHYTPILUHBOOCOBUCTICHMM,
rpynoBuit, KOHMAIKT “ocobucTicTb-rpyna” i iH.) npeacTas-
JIA€ 0COB/IMBUIA iHTEPEC B KOHTEKCTi BMPiLLEHHSA Npo6iemm
couiasibHoro AoBipy NpauiBHUKIB MPaBOOXOPOHHMX OpraHiB.
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MOPYYUTENA

Y 3anponoHosaHili cmammi nposedeHo aHani3 gio-
nosidoasbHocmi nopyyumesia ma OOCNidKeHO KoJ10 npas
nopy4yumesia 3a YusisibHUM 3aKOHOO0ascmsoM. Takox su-
A8/1€HO NPO6/IeMAMUKY NPUNUHEHHS iHCmumymy nopyKu Ha
nidcmasi cniusy 8CMaHOB/1€HO20 3aKOHOM CMPOKY W000
nped’AsaeHHA Kpedumopom sumozu abo N0JaHHA nNo308Y
8 cy0. focnidxeHo npobiemu 8ionogioasbHOCMi nopyyu-

mesia y KpedumHux 30608°43aHHAX Ma 3anponoHOBAHO
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B npednazaemoli cmambe nposedeH aHasu3 omsem-
CMBeHHOCMU NopyYume s U ucc1iedo8aH Kpye npas nopy-
Yumesia no 2paxdaHCKoOMy 3akoHodamesibgmsy. TaKkxe
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06Hapy»xeHo nNpobsieMamuKky nNpeKkpaweHus uHcmumyma
nopy4ume/ibCmMBaa Ha OCHOBAHUU UCMeYeHUs YCMAaHOoB/1eH-
HO20 3aKOHOM CPOKa npedbsassieHuUs Kpedumopom mpebo-
B8aHUA usu nodayu ucka 8 cyd. MccnedosaHbl Npobembl
omsemcmaeHHOCMU nopyyumesis 8 KpedumHbix 0643a-
mesbcmsax U npedioKeHbl NYmMu YCo8epWeHCMBOBAHUSA
3aKoHoOameJsibCmaa.

Knro4desbie cao08a: nopy4umesibCmao, nopyyumelib,
KpedumHsble oba3ameibcmsa, Jo/IXKHUK, Kpedumop, uno-
meka, 2pakdaHCKo-npasosas omsemcmaeHHOCMb.

In the offered article the analysis of vicarious liability
is carried out and the circle of the rights of the guarantor
by the civil legislation is researched. It is also revealed a
perspective of the termination of institute of the guaran-
tee based on the expiration of the term of presentation
by the creditor of the requirement or submission of the
claim established by the law in court. Vicarious liability
problems in credit liabilities are researched and ways of
enhancement of the legislation are offered.

Two line items of scientists concerning the theory of
“responsibility” of the guarantor are considered. It agrees
the first the guarantor responsibility for non-execution
or improper execution by the debtor, a secured liability,
by indemnification, payment of a penalty, and behind a
monetary commitment also - interest payments for use of a
money assumes. The second kind of the concept of vicarious
liability is based that liabilities of the guarantor have char-
acter of responsibility which is in essence identical to the
obligation assumed by the debtor on primary obligation.
Despite benefits and shortcomings both mentioned theories
have the right to existence and application.

The analysis of the legal nature of vicarious liability
in case of the death of the debtor according to the civil
legislation of Ukraine is carried out.

The situation when for providing liabilities of the
debtor not only the guarantee agreement, but also the
agreement of a mortgage is signed with the guarantor is
researched (it is about the property guarantor). The anal-
ysis of the procedure of transition of the property right
regarding a mortgage from the mortgage holder to the third
party, including by inheritance or transition of the rights
and obligations from one subject to another is carried out.

Keywords: guarantee, guarantor, credit liabilities,
debtor, creditor, mortgage, civil responsibility.

MocTtaHoBKa npo6ieMu. HanpukiHui XX - novatky XXI
CTONITTA B YKpaiHi cTanu CTpPiMKO po3BMBATMCA iMoTeY-
HO-KpeZAMTHi BiAHOCKMHM. Y 3B’A3KY i3 UMM, 3HAYHO 3pocsia
poJib 3060B’A3a/IbHOrO MpaBa, a caMe CrnocobiB 3abesre-
YeHHA 3060B’A3aHHSA, Y TOMY YMCi i MOPYKK. AKTyasbHICTb
JaHOi HayKOBOi pOGOTM MoONAra€ y Tomy, Wo edeKTMBHe
(YHKLiOHYBaHHS 3aKOHOJABCTBA Y LMBiNIbHO-MpPaBOBiM
cchepi 6e3nocepeaHbO 3a/IEXKMUTb BiJ NOPAAKY i AKOCTi BU-
KOHaHHA 3000B’A3aHHA. 3a6€3neYnTh HaNeXHe BUKOHAHHA
3060B’ A3aHHSA € MOXKJ/IMBMM 32 AOMOMOIO0 BMLLE3A3HAYEHMX
Crnoco6iB BUKOHAHHA 3060B’ A3aHHA.

Big3HauMmo, WO cnocobu 3abesneyeHHs BUMKOHAHHA
3060B’A3aHHA € TPAAMLIMHMM IHCTUTYTOM LMBINIBHOMO Npa-
Ba. Pa3zom 3 TMM TakKi cnocobm 3abesneyeHHA BMKOHAHHA
3060B’A3aHHSA AK HEYCTOMKa, NopyKa i 3acTaBa, 6ym Bifomi
e 3a yaciB prMcbKoro npasa [1, c. 225].

MopyKa € JOCUTb NOLIMPEHUM CNOCO6OM 3a6e3neyeHHs
BMKOHaHHA 3060B’A3aHHA. [pM LUbOMY 3 METO 36asaHcy-
BaHHS iHTEpeciB yCix y4aCHUKIB BiJHOCMH NOPYKM (6OPKHMK
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- NOpYYMTENb - KPeAUTOP) 3aKOHOAABELb HE TiNIbKKU nepeja-
6avyae 060B’A30K MOPy4YMTENA BiAMOBiZATM 3a BMKOHAHHA
GOP’KHMKOM CBOro 3060B’A13aHHSA, a W HaAiNA€E nopyumTens
BiANOBiAHMMM MpaBaMM MNiJ YaC BUKOHAHHA HUM 060B’A3KiB
6oprKHUKaA. OgHieto i3 npobsieM BKasaHMX NPaBOBiAHOCMH
€ HEeBM3Ha4YeHiCTb NMpaBoOBOi MPMPOAM NpaB MOpyyYUTENA Y
UMBINIbHOMY 3aKOHOZAABCTBI.

Bbe3cyMHiBHO Npu yKnageHHi TOro YM iHWOro A0roso-
Py, AN1A KOXHOT 3i CTOpPiH Ba)KAMBO, W06 iHWa CTOpOHA y
NMOBHOMY 06CA3i i CBOEYACHO BMKOHasIa CBOT 3060B’A3aHHA
Yy HbOMY. Y pasi *X HEBUMKOHAHHA ab0 HEHa/IEXXHOro BUKO-
HaHHA 3060B’s13aHHA, iHTEpecH KpeamTopa MOBMHHI ByTH
3axmLLeHi 3a JOMOMOrol YCYHEHHA HECMpUATAMBKUX ANA
GOP}KHUKA HacNigKiB. OAHMM i3 TaKMX MPUMOMIB 3axmcTy
npaB KpeaMTopa € TaKMi Cnoci6 3a6e3ne4eHHs BUKOHaHHS
3060B’A3aHHA AK NOpyKa.

MopyKa € akLLeCopHMM 3060B’ A3aHHAM, TaK K 60pr nopy-
ynTens He icHye 6e3 60pry 60p:KHUKa. TakMM YMHOM, NMOpPyKa
€ aKLieCOpPHMM aKTOM, SIKMIM BU3HAYAETLCS FOJIOBHUM aKTOM
- FTONIOBHUM 60prom [2, c. 177], TO6TO NopyKa € aKLLeCOPHUM
3060B’13aHHAM, 3aBAAHHAM AKOro € 3ab6e3neyYeHHs BMKO-
HaHHA 30608’ A3aHHS MO rOJIOBHOMY 60pPry TPeTboi 0CO6M.

Ha cyyacHomy eTani po3BWTKY PMHKOBWMX BiZAHOCMH,
KpeaMTOopM NparHyTb 3a6e3ne4nT BUKOHaHHA 3060B’ A3aH-
HS GOPXKHMKaMM, a Y pasi HEBUMKOHAHHA abo HEHAIEXKHOro
BMKOHaHHA 30608’ A3aHHA OTPUMATHM rapaHTii BiALLUKOAyBaHHSA
36MTKiB. pM LbOMY, KpeaUTOpH, ANA AOCArTHEHHS 3a3Ha-
YeHOT MeTU, YCMilHO BMKOPUCTOBYIOTb AK MOXJ/IMBOCTI,
nepesb6ayeHi NnpaBoM, Tak i HeZ0/iKM YUHHOTO 3aKOHO/aB-
cTBa. Y 3B’A3Ky i3 UMM NpaBoBi Npobnemu 3abesneyeHHs
3060B’A13aHHA NOPYYMTE/IEM € aKTyaIbHUMM Ta NOTPEBYIOTh
[0aTKOBOr0 BUBYEHHS.

Buxo0sa4u 3 yb020, METOIO JaHOi HayKOBOT CTaTTi € aHasi3
BiANOBiAa/ILHOCTi NMOpy4YMUTENs 3a UMBINIbHMM 3aKOHOZABCTBOM,
a TaKOX BM3HAYEHHA KoJla Npobiem NpUMMHEHHSA iHCTUTYTY Mo-
PYKM Ha MifCcTaBi CN/MBY BCTAHOB/IEHOTO 3aKOHOM CTPOKY LU0
npes,’ ABIeHHA KpeAUTOPOM BUMOT M ab0 NoAaHHA NMo30BY J10 Cyay.

Buknag ocHoBHoro Matepiany. BigzHaumMmo, Lo icHytoui
KOHLenuii, sKi CcTocytoTbCA 3060B’A3aHHA MOPyYMTeNs, aK-
LieHTOBaHi NepeBaXkHO Ha ABOX Teopisx “BignoBiganbHoCTi”.
Mepwa i3 3a3HayeHMX Teopii MOACHIE MpaBoBYy NpUpoay
3060B’A3aHHA NMOpPy4YMTeNiA, AK BAacHe BiAMnoBiga/ibHiCTb
nopyumTens, a iHwa - AK BiAnoBiganbHICTb NopyuMTena 3a Aii
GOpXKHUKA. [Mo3uLiT yYeHMX LWoJ0 3060B’A3aHb NOpyYMTens
3YMOBJIEHi HAYKOBMMM HamnpaLoBaHHAMM NPOBiAHUX LUMBINICTIB
JIOPEBOJIIOLIMHOMO NepioZy Ta cyyacHocTi, Takmx sK |.b. Ho-
BULBKMI, O.C. Modde, J.1. Meviep, I'.®. LLlepiueHeBmy Ta iHLi.

BozHouvac Lie oaHi€ NigCcTaBoO TpaKTyBaTH 3000B’ A3aH-
HS MOPYYMTENA Y AKOCTI BiANoBiAaNbHOCTI € HOpMa n. 2 4. 1
cT1. 553 LUuinbHoro Kogekcy Ykpainm (gani - UK Ykpainu),
AKa 3a3Havae, Lo nopyynTesb 8ionogidae nepes KpeamTo-
POM 3a MOpyLIEeHHA 3060B’A3aHHA 6op>kHMKOM [3]. Cepeg
CYYaCHMX YYEHMX TaKOi No3uuii JOTPUMYIOTbCA, 30KPEMA,
B.A. benos Ta M.M. AHapiaHOB.

Y Teopii UMBiNbHOro NpaBa NoriAaAM HayKoBLiB BifJHOCHO
Teopii “BignoBiganbHocTi” po3ginuauca Ha ABi no3suuii.
BianosigHO A0 nepLuoi - 3060B’A3aHHA NOPYYMUTENA HOCUTb
XapaKTep BiAnoBiAabHOCTi y BY3bKOMY PO3YMiHHi (nopyyn
TeNb NpUMMacE Ha cebe 3060B’s3aHHA BiANOBiAaTM 3a HEBU-
KOHaHHS ab0 HeHaneXHe BUKOHaHHA 6OPXKHMKOM 3abe3neve-
HOro 3060B’ A3aHHSA LJIAXOM BiZLLKOZYBaHHS 36MTKiB, cniaTtu
HEYCTOMKM, a 3a rPOLLOBMM 3060B’A3aHHSAM TaKOX - Cr1aTh
MPOLEHTIB 32 KOPUCTYBaHHS rPOLLOBMMM KoluTamu). Liel Buz
BiANoBiAaNbHOCTI B NiTepaTypi Ha3MBaOTb KOMMEHCALMHMM.
Jo HayKoBUiB, fAKi NiATPUMYIOTb AaHy MO3MLi0, 30Kpema,
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Hanexartb |.B. Cnacn6o-dateeBa, |.b. HoBMuUbKM, M.M. Arap-
koB i 0.C. Modde, M.M. Denocees Ta iHwi yyeHi [4, c. 125].

BaknnBO 3BepHYTM yBary, Lo BiANOBiJaIbHICTb y TaKko-
My BUrNAAi HOCMTb BMKJ/IIOYHO KOMMNEHCALiMHMIM XapaKTep,
a came, 3 04HOro GOKy, CNpUSE LUBIIBHOMY 060pOTy, a 3
iHWoOro - He BpaxoBYE iHTEpPeCcHM KOHKPETHOro KpeauTopa.
TaK, ANA KpeamTopa MoXe GYTU BaK/IMBMM peasibHe BUKO-
HaHHS 3060B’A3aHHS, a HE MaMHOBE HaZaHHA MopyYMTens.
Hanpuknag, HEBMKOHAHHA BiJOMMM pEKJaMHMM areHT-
CTBOM CBOro 060B’A3KY 3a AOroBOPOM LUIOAO NPOBEAEHHA
pEeKNaMHOT KamnaHii Npm13Beso A0 TOro, WO KpeauTop He
BUMLLIOB Ha BifnoBiaHMM PUHOK ToBapiB abo BiH y Cy40BOMY
NopAAKY BU3HaHMM GAHKPYTOM TOLLO. Y LibOMY pa3i 3aMiHa
060B’ 3Ky NPOBEAEHHSA PEK/TAMHOT KaMnaHii rpoLIOBOL0 KOM-
neHcauieto He Bignosigae iHTepecam Kpeautopa. Kpim Toro,
y HaB AEHOMY MNPMKIAAi, WO AyKE BaXK/JIMBO, NPaKTUYHO
HEMO/IMBO BM3HAYMTKU PO3MIp LLUKOAM, SiKa Byna 3anoais-
Ha KpeAMTOpPOBi Y 3B’A3KY 3 HEBMKOHAHHAM 3060B’A3aHHA
OCHOBHUM GOPXKHMKOM. AKLLO peasibHi 36MTKU MOXKJIMBO
06YMC/IUTH, TO JOXOAM, AKI MOr/IM 6 HaAiIMTM Yy pasi BAaio
NpoBeAeHOT PEKJIAaMHOT KaMnaHii, BCTaHOBMTU OHO3HAaYHO
He MOX/IMBO. 3BiACHU BUMNJIMBAE, LU0 BiALLUKOAYBaHHIO Niana-
raTMMyTb JIULLIE peasibHO 3aBAaHi 36UTKM, a LWOA0 MaMByTHiX
Joxogis, TO 3rigHo 3 4. 2 cT. 623 UK YKpaiHu ix po3mip y
NeBHUX BMMNaZKax MPOCTO HEMOXJ/IMBO Oy/e BCTAHOBWUTU 3
06’ EKTUBHMX NpMYMH. HaBpaz uM iHTepecH KpeauTopa 3a40-
BOJIbHWUTb OTPUMaHHSA JIMLLIE KOMMEHcaLii y po3mipi peasibHO
3aBJaHMX 36MTKiB. JaHuit BU 8idnosidasbHocmi “npocto
ineanbHui”, Konm 3a6e3nedyoTbCa rpoLLIOBi 30608’ A3aHHS,
afKe KpeaMTOpOBi He MaE pisHMLUi, XTO BUMIATUTL MOMY
BiANOBiAHY CyMy. Ane KoM MOBa 3axoAMTb MPO BMKOHA
HHS pO6iT, HaZaHHA MOCAYr, TO LeM B1Z BianoBigasbHOCTI
NOTPiGHO 3aCTOCOBYBaTH JyKe 06EPEKHO, OCKI/IbKK Lie He
3aBX/M € B iHTepecax KpeauTopa [5, c. 98].

Apyrui pisHOBMA KoHUeNUii BiAnoBiganbHOCTI mopyyu-
TeNA rPyHTYETbCA Ha TOMY, IO 3060B’A3aHHA MOpyyYnTeNns
HOCMTb XapaKTep BiAMoBiganbHOCTi, AKa 3a CBOEK CyTTHO
TOTOXHA 060B’A3KY, NPUMMHATOrO Ha ce6e GOPXKHMKOM 3a
OCHOBHMM 3060B’3aHHAM (LUIMPOKe po3yMiHHSA). Llen Bug
BiANOBiAaIbHOCTi MOXKHa Ha3BaTM 3aMiHIOBA/IbHMM, a OTXKeE
BMHMKAE Tak 3BaHa 3aMiHioBasbHa (opmMa nopyku. Takoi
OYMKMW, Hanpuknag, AoTpumyeTbea J1. EHHeKuepyc, yKasyio-
4K Ha Ge3pe3yIbTAaTMBHICTb CYNEePeYKM Npo Te, “Yu BUKOHYE
nopyymTesib, AKLWO BiH BUKOHYE, 3060B’A3aHHA OCHOBHOIO
GOprKHUKA abo BlaCcHe 3000B’A3aHHA, TOMY WO 06MABi No-
3uLiT BipHi: BiH BUKOHYE 060B’ 130K OCHOBHOIO GOPKHMKA 1
pa3oMm 3 TMM OZHOYaCHO BMKOHYE BnacHe 3060B’A3aHHA”.

Y nopeBontoUilHiM umBinictMyi noaiéHoro nornaay
notpumysanmca A.l. Merep i . ®. LepweHeBud. Taky
nosuuito NiATPMMYIOTb i Halwi Cy4yaCcHMKM, 30KpeMa M.I.
BpariHCbKMI. Anle LA TOYKa 30pY Ma€E HACTYMHi HeJoNiKu. fK
cnpaBeavBo 3a3Havae |.b. HoBULUbKMI, “3MicT 060B’A3KY
rOJIOBHOMO GOPXKHMKA MOXKE BYTM TaKUM, LLO HIXTO iHLIMM
3aMiCTb HbOr0 HE MO3KeE Lie 3060B’ 13aHHS BUKOHATH, Hanpw-
Knaz, 060B’ 30K 60PXKHMKA MOXKe MoNAraTH ... Yy 34iMCHeH
Hi Ail, AKa nepepbayae 0cobMCTi AKOCTI Ta iHAMBIAYasbHI
0CO6/IMBOCTi, AKMMM BONIOAIE BOPXKHMK, ane AKi NOBHICTO
BiACyTHi B nopyuutena”. CnpaBai, AKLWO AOroBip NMopyku
3a6e3neyvyye BUMKOHAHHA 3060B’A3aHHA MO HaJaHHI Me[
WYHMX MOCATYT i BOPXHMK 332 OCHOBHMM OrOBOPOM (/1iKap) He
BMKOHYE CBOE 3060B’3aHHA, TO HEJOMYCTMMO BM3HABATH 3a
NocC/1lyrooTpUMyBayemM NpaBo BUMarat BUKOHaHHSA LibOro 30-
60B’A3aHHA Big nopyumTena. Cxoxa cuMTyalis Big6yBaeTbCA
i Toai, KONM OCHOBHe 3060B’A3aHHS XapaKTepu3YyeTbCA
HeraTMBHMM 3MiCTOM - TO6TO aKTUBHE YTPUMAHHS Bif NEBHMX

[iM (Hanpuknaa, o60B’A30K (hpaHLIM3iaTa He CTBOpLOBaTH
Ans dpaHLwmM3iapa YMOB KOHKYpeHLii Ha NeBHiM TepuTopii).
JaHi 3060B’ A3aHHA MOX/IMBO 3a6€3MEUNTH IULLE Y BUTNAAT
BifLIKOAYBaHHA 30MTKiB, AKi 6y/M 3aBAaHi KpeAMTOpOBi 3i
CTOPOHM GOPXKHMKA, OCKiJIbKM MOPYYMTESIb HE MOXKE BUKOHA-
TM CBOE 3060B’ A3aHHA, TOTOXHE 3060B’ A3aHHI0 32 OCHOBHMM
JOroBopoMm y HaTtypi [1, c. 227].

Heo6xigHOo 3a3HauMTH, WO LUIMPOKE PO3YMiHHS KoHLenuii
“BianoBiganbHOCTI” Ma€e cyTTeBMM Hegonik. AK Bigomo,
3060B’s13aHHA BBAXKAETbCA Ha/IEKHMM YMHOM BMKOHAHMM,
AKWO AOTPMMYETLCA YMOBA NPO CTPOK. AKLWO X 3060B’s-
3aHHA 3a OCHOBHMM [JOFOBOPOM HE BMKOHaHE Y HaNeXHWM
CTPOK, TO MO}XHa BECTM MOBY NPO NOpPYLUEHHS 3060B’ A3aHHSA
y bopMi npocTpoyeHHs. Lle i 6yae nigctaBoto ana npea’ siB-
NIEHHA BMMOMM KpeauTopa A0 NopyuMTesnia npo BUKOHAHHSA
3060B’A3aHHA B HaTypi, 3a YMOBM, L0 Le 3 06’EKTUBHUX
MPUYMH MOXK/IMBO Ta NepeabadyeHo A0roBOPOM NOpYKK. Ane
HeMae OoAHUX MiCTaB BUK/IOYATM CUTYaLlil0, KOW peasb
He BMKOHaHHA 3060B’A3aHHA NiCa8 CN/IMBY NEBHOMO CTPOKY
BTpavae iHTepec Ana KpeamTopa.

3rigHo 3 4. 3 cT. 612 UK YKkpaiHu kpeamTop Moxe Bia-
MOBMTMCSA BiJ NPUMHATTA BUKOHAHHS i BUMaraTm Bigwkoz
yBaHHA 36MTKiB. /laHa HOpma MOBMHHA 3aCTOCOBYBaTMUCS
BUKJIIOYHO A0 GOPXKHMKA M Y KOAHOMY BMMAAKy HE MoXe
3aCTOCOBYBATUCA A0 MOPy4YMTeNA, TaK AK OCTaHHiM He
nopyllyBaB 3060B’A3aHHA i, 32 YMOBOI J0roBopy, 306
0B’A3aHMM BMKOHATM 060B’A30K OCHOBHOIO 60OpPXKHMKA
y HaTypi. 3BepHeHa A0 MopyyuTensa BMMOra Kpeautopa
npo BiAlWKoOAyBaHHA 36MTKIB GyAe po3rnafjatuca K He
npaBoMmipHa i He mignaraTMme 3a40BOJIEHHI0. AKLLO HaBiTb
nopyymTesib i BUKOHAE AaHy BUMOTY, TO B TAKOMY BMMAaZKy
Yy HbOr0 BMHMKHE HOBE OXOPOHHE MPaBO Ha 3BEPHEHHS A0
cyay (KOHAMKLiMHMM NO30B), a BCE OTPMMAHE KpeauTopoM
nignaraTMme NoBEpHEHHIO NopyyYMTeneBi Ha NigcTaBi CT.CT.
1212-1215 UK Ykpainu [3].

OTXe, He BMKJ/IOYEHA CUTYaLiA, KOSM BUKOHAHHA 30008’ s-
3aHHA B HaTypi BTpPaTHTb iHTEPEC A/19 KpeauTopa i BiH He 3Moxke
iHWIMM YMHOM peanisyBaTM CBOT MpaBa, HanpuKIaz, LUIAXOM
BiZLKOAYBaHHA LWKoaK. Ll xapakTepHa 03HaKa € CyTTEBUM He
JOJTIKOM KOHLENUii LWMPOKOT BiAMNOBigabHOCTI MopyyMTensa 3a
[JI0roBOpPOM Mopyku. lMpoTe, HeOOXiAHO 3a3HauUMTH, LLO AK i KOM-
neHcaviMHa, TaK i 3amiHioBasibHa hopma NopyKM MatoTb NPaBo Ha
iCHyBaHHS, He AMBIAYMCb Ha NepeBaru Ta HeAOTIKM KOXKHOT 3 HUX.

AHani3 npaBoBoi NpupoaM 3060B’A3aHHA MOpPyYMTENS 3a
[I0rOBOPOM MOPYKM MOTpebye BCE6IYHOro, NOBHOMO po3raaay
BCiX MOX/IMBMX TEOPiM, L0 CTOCYHOTbCA AAHOMO NMMTaHHS. [Mo-
pag i3 Teopieto BiANOBiAANbHOCTI, 30060B’ A3aHHSA NMOPYYUTENA
MOXKHa TPaKTyBaTH i AIK BiANOBiAaIbHICTb 3a Ai TPeTbOT 0CO6M.

BignosiaHo go y. 2 ct. 553 LK YKpaiiu, nopyumTesb Biano-
Bila€ nepes KpeaMTOPOM 3a NOPYLLEHHS 30608’ A3aHHA GOPXKHM
KOM. AKLLO MOrIsIHYTU Ha MEXaHi3M BiZLUKOAYBaHHA KpeAUTOPOBI
36MTKiB, TO CTaTyC 0COGM NOPYYMTENA Ta OCOOM, SIKa BianoBidae
3a Ail TpeTboi 0Co6M, Y 6araTbox BUMaZKax aHasIoriyHi.

MpaBoBe peryaoBaHHA iHCTUTYTY UMBINbHOT Bigno
BiAasIbHOCTi 0CO6M 3a Aii TPeTboi 0CO6M 3AIMCHIOETLCS CT.
528, 618 UK YkpaiHu. 3rigHo 3 4. 1 cT1. 528 UK Ykpainu
BMKOHAHHA 0BO0B’A3KY MOXe OyTW MOKIaAeHO GOPXKHUKOM
Ha iHLWY 0coby, SKLO 3 YMOB Aorosopy, BumMor LIK YKpainu,
iHWMX aKTiB LUMBiNbHOrO 3aKOHOAABCTBA ab0 CyTi 30608’ A3
aHHA He BMNIMBAE 060B’A30K OGOPXKHMKA BMKOHATU CBOE
3060B’A3aHHA 0CO6MUCTO. OpraHiYHUM NPOAOBKEHHAM HaBe-
JAeHoT cTaTTi € HopMa cT. 618 LK YkpaiHu, ae BKasaHo, L0
6GOpPXKHMK BignoBigae 3a nopyLleHHs 30608’ A3aHHA HLMMM
0co6amm, Ha SKMX 6YJ10 MOKIAAEHO MOro BUKOHAHHSA, SIKLLO
A10roBOPOM 260 3aKOHOM He BCTaHOBJIEHA BiANOBiAa/IbHICTh
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6e3nocepeHbo BUKOHaBLA [6, c. 89].

CborogHi KpiM 3a3HayeHMX Mpo6JeM HEBMUPiLEHMM
3a/IMWAETbCA NUTAHHA BigMOBiganbHOCTI nopyynTensa B
KpeAUTHMX 3060B’ A3aHHAX.

3 ypaxyBaHHAM cT. 553, 554 UK YkpaiHu gorosip no-
PYKM YKNIQJA€ETbCA KPeaUTOPOM 3a 3060B’sA3aHHSAMM, SKi
3a6e3neyvyloTbCsA NOopyKow, i nopyumtenem. OCKisIbKM no-
3MYaNbHMK HE € CTOPOHOIO JOrOBOPY MOPYKM, a CTOPOHOIO
y 3060B’A3aHHi, 3a6e3ne4yeHoMy MOPYKO, YNHHE 3aKOHO-
JaBCTBO YKpaiHM He nepefbadae 060B’ 3Ky KpeauTopa um
NOpy4YMUTENA OTPMMYBATHU 3rofly NMo3uyasibH1Ka Ha YKNaAeHHA
[IOroBOpY NOpyKU. Ane Le He 03Hayae, Lo 3a NO30BOM MO-
3MYa/IbHMKA TaKMM LOroBip MOPYKMU HE MOXKe BYTU BU3HAHO
HeaiMCHWUM, AIKLLO 6yae AoBeEHO, Lo BiH 3BYKYE MOro npa-
Ba YM PO3LUMPIOE 060B’ A3KM, 30KpEMa, nepeabayae onnaty
nocyr nopy4umntens 6opKHMKOM BiaMNOBiAHO 40 BUMOr CTaTTi
558 UK YkpaiHu, un foBefeHO 3/10BMUCHY JOMOBJIEHICTb
KpeauTopa 3 nopyymTenem ToLlo.

MopyunTenb aye piako nopyyaeTbCcs 3a 3060B’ A3aHHA
60pKHMKA 6€3 03HAMOMJIEHHS 3 MO0 NIaTOCMPOMOXKHICTIO.
Xoya YMHHe 3aKOHOZaBCTBO YKpaiHM He nepejgbavac
060B’A3Ky 6aHKY 4M iHLIOT piHaHCOBOT yCTaHOBM (KpeauTopa)
iHpopMyBaTH MopyuMTENs Nepes YKJAaZEeHHAM [0roBopy
nopyKu Npo diHaHCoBMM Ta/abo iHLWMM CTaH No3MyasibHUKA.
OCKiNnbKM 0coba 34iMCHI0E CBOT UMBINbHI NpaBa BifbHO, Ha
BJIACHMIM po3cyZ (YacTuHa nepuua ctatTi 12 UK YKpaiuu), a
MOPYKO MOKe 3abe3nevyBaT1CA BUKOHaHHA 3060B’ A3aHHA
YacTKOBO abo B MOBHOMY 06cCsA3i (MpaBo BUOOpPY), TO He3a-
[IOBiNIbHUM MAMHOBMIM CTaH MO3MYasibHMKA HE € MiACTaBoo
[NA BU3HAHHSA 40roBOPY NMOPYKMU HEAIMCHMM.

Y 6inbLUOCTi BUNaAKiB NopyymTe b NOPYHAETLCA 3a OOPK-
HWMKa NULIE Y MeXax KOHKPETHOro KpeaMTHOro JoroBopy.
36inblIeHHA 3000B’A3aHHA OOPXKHMKA 6e3 MOroXKeHHA 3
nopyymTeniem TArHe 3a CoO60t0 NPUNMHEHHSA AOrOBOPY NOpY-
Ku. BignosigHo o yactuHM nepuoi ctatTi 559 UK Ykpainu
NPUMNMHEHHA OrOBOPY MOPYKM MOB’A3aHe 3i 3MiHO 3ab6e3-
neyeHoro 3060B’A3aHHA 3a BiACYTHOCTi 3roau nopy4vmTena
Ha TaKy 3MiHy Ta 3a YMOBMW 36inblUueHHs1 ob6cAary Bignosi-
AanbHOCTi nopyymtenda. MNpu ubomy o6cAr 3060B’A3aHHA
nopyyYmTesnia BU3HAYAETLCA, AK YMOBAMM [JOrOBOPY MOPYKM,
TaK i yMOBaMM OCHOBHOIO I0r0BOPY, AKMM BU3HA4YeHO 06CAr
3060B’A3aHb OOpPXKHMKA, 3abe3nevyeHHs BMKOHAHHA AKMX
3AiMCHI0OE nopyynTesb. MpoTe, AKWO B AOroBopi MOPYKM
nepea6ayeHo, 30KpemMa, MOX/IMBICTb 3MiHM po3Mipy Mpo
LEHTiB 32 OCHOBHMM 3000B’A3aHHAM i CTPOKIB iX BUMNIATH
6e3 104aTKOBOr0 NOBiJOM/IEHHA NOPYYMUTENA Ta YKIaJAEHHA
OKpeMOT yroau, To LA yMOBa OroBopy CTasia pe3y/ibTaToM
JOMOBJIEHOCTi CTOPiH (6aHKy i mopyumTens), a oTxe, Nopy
YUTENb AaB 3rody Ha 3MiHy OCHOBHOrO 3060B’A3aHHA.

AKWwo B AOroBopi MOpPyKM Taki YMOBM CTOPOHaMM He
Y3roAXKeHi, a 3 06CTaBMH CMpaBu He BOGAYAETLCA MPOiHG
OPMOBAHOCTi MopyymTens i Moro 3roamM Ha 36iNblIEHHS
po3Mmipy Moro BignoeiganbHoCTi, To BignoBifAHO A0 mMo-
NOXKeHb YacTWHM nepuwoi ctatTti 559 LUK YKpaiHu nopyka
NPUMNMHAETLCA Y pa3i 3MiHWM OCHOBHOroO 3060B’A3aHHA 6e3
3roanM MopyuMTens, BHAC/iZOK YOro 36iNblUyeTbCA 06CAr
Moro BiAnoBiganbHOCTI. Y LbOMY BUMAAKY NOpPYyYMTEsb MAE
npaBo Ha npej’sBNIEHHA NO30BY MPO BW3HAHHA OrOBOPY
nopyku npunuHennm [5, c. 101].

0co61BOT yBaru 3ac/lyroBye TakMiM BUNAZoK, SK Biano-
BiAa/IbHICTb NOPYYUTENA Y BUNAAKY CMEPTi BOpKHMKA. 3rigHO
3i cT. 1282 UK YKpaiHuM cnasKoeMLi GOp}KHMKA 3a YMOBM
NPUMHATTA CNaAWMHM € 6OPXKHMKaMK Nepej KpeauToOpoM Y
MeKax BapTOCTi MalHa, oAep:KaHoro y cnazumHy. Mpu Lpo-
MY CMaZKOEMLUi HECYTb 3060B’A3aHHA NOracMTU HapaxoBaHi
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BiZICOTKM i HEYCTOMKY TifIbKM B TOMY BMMAJKY, SKLIO BOHM
BYMHEH| MO3MYa/IbHUKOM 3a KMTTA. IHLWi, HapaxoBaHi 30608’ s
3aHHA, (PaKTMYHO He NOB’A3aHi 3 0CO6OK MO3MYaIbHKUKA, He
MOXYTb NPUCYAXKYBATMCA A0 CMIATU CMAAKOEMLAMM.

MopyumTenb NpUMMMaE Ha cebe 30608’ A3aHHA BigNoBigaT!
3a BUKOHaHHA KpeAauTHOro JoroBopy 3a OOp)KHMKa (CTaTTi
553 - 554 LK YkpaiHu), a Takox 3a 6yAb-AKOro 60p:KHMKA
y pasi nepeBoay 60pry 4uM cMepTi 60pXKHMKA, AKLIO Take
3a3HayeHo y A0roBopi NMOpyKM.

BianosigHo o ctatTi 523 LUK YKpaiHn nopyka a6o 3a-
CTaBa, BCTAHOBJ/IEHA iHLIOK 0COO0I, MPUMUHAETLCA Nicns
3amiHM GOPKHMKA, AKLLO NOpyYMTEslb, ab0 3acTaBoAaBELb He
noroamBcA 3abe3neyyBaTti BMKOHAHHA 3060B’A3aHHS HOBUM
GOPXKHMKOM, a 3rigHo 3i ctatTeto 607 LK YkpaiHu 30608’ A3aHHA
NPUMNMHAETLCA HEMOMXKJ/IMBICTIO MO0 BMKOHAHHA Y 3B’A3KY 3
06CTaBMHOIO, 3a AKY *KoAHa 3i cTopiH He Bianosigace [5, c. 102].

[HLWIMMM CoBaMM, AKLLO Y AOrOBOPi NOPYKM HEMAE MYyHK-
Ty Npo Te, Wo y pa3i nepeBoay 60pry 4u cMepTi 60p)KHUKA
nopy4YMTe/ib NOPY4AETLCA 32 HOBOIO BOPIKHMKA UM CNaZKO-
€MLSA, TO JOroBip NOPYKMU BBAXKAETLCA MPUMMHEHMM.

TakMM YMHOM, Ha MOPYYUTENs MoXKe BYTM MOKIaLeHO
BiANOBiJa/IbHICTb 3a MOPYLUEHHA GOPXKHMKOM 06O0B’A3KY
OO0 BMKOHAHHA 3060B’A3aHHA 3a KPeAUTHUM [JOrOBOPOM
y BMMaAKy CMepTi No3n4yasibHMKa NnLLe 3@ HAafABHOCTI y no-
3MYa/ibHMKA MPABOHACTYMHMKA, AKMM NPUMHAB CNALLMHY,
Ta 3roaM nopyuutens BianosigaT 3a OyAb-SKOr0 HOBOro
6OpKHMKa, 3adikcoBaHe B TOMY YMCAi y OrOBOPi MNOPYKM.

Y pasi cMmepTi nopyuntensa (Kpim BMNAAKiB MaMHOBOI
NMOpYKW), BPaxoBYKUM MOJIOXKEHHA cTaTTi 607, YaCTUHM
nepuwoi ctatti 608 LUK YKpaiHu, a TakoX CYyTHOCTi NOPYKM,
AIK 0COBUCTOro 3060B’A3aHHA BiANOBiAaTHU 3a HaNeXKHe BU-
KOHaHHA OCHOBHOIO 3060B’ A3aHHSA, CNMaZKOEMLi NopyymTena
He € conijlapHUMM BOPXKHUKAMM 3a KPEAMUTHMM JOrOBOPOM.
To6T0 JOroBip NOpPYKM He BiAHOCUTLCA A0 TaKOro TMny Ao-
roBopiB, L0 MOXe yCrnaZKoBYBaTUCA i NPUMUHAE CBOIO Jit0
Y MOMEHT CMepTi nopy4ymTens.

0co6mBOO € CUTyaLiA, KoM ANA 3abe3neyvYeHHs BUK
OHaHHSA 3000B’ A3aHb GOPXKHUKA 3 MOPYYMTENIEM YKIAJAETHCA
He /imwe A0roBip MOPYKM, a M AoroBip inoTeku. Y Takomy
BUMAZKY MOXHa FOBOPUTM MPO MAMHOBOrO MOPYYMTENS.
BignosigHo go ctatTi 11 3akoHy YkpaiHu “llpo 3actaBy”
[7], cTaTes 1, 11 3aKkoHy YKpainu “lpo inoteky” [8] maMn-
HOBWI NMOPYyYMTE/Ib € 3aCTaBOAaBLEM abo iNOTEKOAABLEM.
BignosiaHo ao ctatTi 546 LK 3acTaBa (inoteka) Ta nopyka
€ pi3HMMM BMAAMM CMOCO6IB 3ab6e3neyeHHs 3060B’ A3aHHS,
TOMY HOPMM, WO PerynoTb nNopyky (ctaTtti 553-559 UK
YKpaiHu), He 3aCTOCOBYIOTbCA A0 NPaBOBiIAHOCKMH KpeauTopa
3 MaMHOBMM MOpYYMTENIEM, OCKi/IbKM BiH BiAnoBigae nepes
3acTaBo/inoTekogepKaTeneM 3a BMKOHAHHA GOPXHMKOM
OCHOBHOro 3060B’A3aHHA BMHATKOBO B MeXax BapTOCTi
npeameTa 3actaBu/inoTeku [9, c. 60]. Y 3B’A3Ky i3 UMM
conijapHa BignoBiAanbHiCTb 6OpXKHMKA Ta MaMHOBOrO Mo-
pyuntensa Hopmamum LUK YKpainn He nepenbayeHa.

Y pa3si nepexoay npaBa BAAaCHOCTiI Ha NpeaMeT iNoTeKM
BiZ inoTeKoAaBLA A0 TPETbOT 0COOM, Y TOMY YACAT Yy NOPAAKY
CraZiKyBaHHS YM MPaBOHACTYMHULTBA, CYAM MatoTb Bpaxo-
BYBaTH, LLO iNoTeKa € AiMcHoO A4/14 HabyBava BiAnoBigHOMo
Hepyxomoro MaiHa. Ocoba, A0 AKOT NepemLLIo NpaBo Baac-
HOCTi Ha NpeAMeT iNoTeKM, HabyBae cTaTycy inoTekoaaBus,
Mag Bci Moro npaBsa i Hece BCi M1oro 0608’ A3KM 3a iNOTEYHMM
JIOrOBOPOM Y TOMY 06CA3i M Ha TMX CaMMX YMOBAX, LLO iCHY-
Ba/IM 0 HAbYTTA HXUM MpaBa BIACHOCTi Ha NpesMeT inoTeku
(cTarTa 23 3akoHy YKpaiHu “llpo inoteky”).

MpoTe, AKLLO NpaBO BNACHOCTI Ha NpeAMeT iNoTeku ne-
pexoamuTb 0 cnaakoemMus i3nyHoT ocobu - inoTekoaasus,
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AKUA € BiAMIHHMM BiJ GOpPKHMKA, TaKWMM CMAJKOEMELb He
Hece BiAMOBifa/IbHOCTI Nepej inoTeKoAep:KaTesieM 3a BU-
KOHaHHA OCHOBHOrO 3060B’s13aHHSA, asie y pasi Moro nopy-
LIEeHHA GOPXKHMKOM BiH BiaNoBiJa€ 3a 3a10BO/IEHHA BUMOI
inoTekoaeprkatena B Mexax BapToCTi npeameTa inoTeku.
AKLLO 6OPKHMK Ta inoTeKoAaBeLb - 0Ha M Ta caMa 0coba,
TO NicnA i CMepTi A0 CNagKOEMLA NEPEXOAATb HE IULLE NP
aBa Ta 060B’A3KM iNOTeKoAaBLA, a M 060B’ A3KM 32 OCHOBHMM
3000B’A3aHHAM Y MEXax BapTOCTi CMaZKoBoro marmHa. OTxe,
npasuna ctatTi 1281 LUK YKpaiHu woao cTpoky npea’ sBnex-
HA KpeaMTOPOM CNajKoAaBLUA BMMOP A0 CMajKOEMLIB He
3aCTOCOBYIOTbCA 10 30608’ A3aHb, 3ab6e3neyeHux inoTeKoto.

BucHoBKM. TakMm YMHOM, NpaBoBa Npupoja npas no-
pyuMTENA, SKMM BUKOHAB 3060B’A3aHHSA, NOJArAE y TOMY,
WO Yy HaCNiZOK BMKOHAHHA Nopy4MTenem 3060B’A3aHHA A0
HbOr0 y NopsAKy cybporadii nepexofAatb NpaBa KpeamTopa
B 06CA3i, HaZaHOro NopyYMTeNieM AN 3a0BOIEHHA BUMOT U
Kpeautopa. To6To 34iMCHIOETLCA Nepexis npaBa BUMOrM Bij
KpeauTopa Ao nopyuutens (3amiHa KpeauTtopa B 30608’ f-
3aHHi) 3 yciMa nNpaBoBMMM HacNiAKamu, WO BMMIMBAKOTL 3
BMMOI [0 YMOB i HacniaKiB Takoro nepexogy Ta YMHHOrMo
UMBiNIbHOrO 3aKOHOZABCTBA.
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OCOBJIMBOCTI KPUMIHANIbHOI PO3BIAKU 3 BIAKPUTUX
AYKEPEN AK IHCTPYMEHT 36MPAHHA ONEPATMBHOI
IHOOPMALLIT

Cmamms npucsayeHa JoCNiOKEeHHIO NUMAHHA KPUMi-
Ha/IbHOT po3B8iOKU 3 3a2a/1IbHOO0CMYNHUX BIOKpUMUX OxKe-
pes iHpopmauyit, ak Halibinbw cy4acHoi ma 80OCKOHANEHOT
MemoOUKuU 8 3anobizaHHi, suasneHHi U Helimpanizayii
3/104UHHOCMI. Po32na0aombca mepmiHu “KpuMiHaibHa
po3sioka”, “po3sidysansbHa iHpopmayis” ma “po3sioka 3
BiOKkpumux Oxepen”.

Knro4vosi cnosa: KpumiHasibHa po3sidka, Kibepnpocmip,
BiOKpumi Oxepena iHpopmauii.

CmameA nocsAwjeHa uccaed08aHU0 80NpPoOcCa Kpu-
MUHa/IbHOU passedku ¢ 0b6wjedocmynHbIX OMKPbIMbIX
UCMOYHUKOB UHOopMayuu, Kak Haubosiee cospemeHHoU u
cosepleHHol MemoduKu 8 npedomapaleHuU, 8bisseHuUU
u Helimpasusayuu npecmynHocmu. Paccmampusaromcs
MmepMUHbI “KpUMUHA/IbHaA pa3sedka”, “pa3sedbisamelib-
Has uHgpopmayua”, “pazsedka c OMKPbIMbIX UCMOYHUKOB
uHgopmayuu”.

Kniodesble cnosa: KpumMuHanbHasa passedka, Kubep-
NpocmMpaHcmso, OMKpPbIMble UCMOYHUKU UHGHOopMayuu.

The article investigates the issue of criminal intelligence
from publicly available open sources of information, as the
most modern and advanced techniques in the prevention,
detection and neutralization of crime. We consider the
terms “criminal intelligence”, “intelligence information”,
“intelligence from open sources of information”.

Keywords: criminal intelligence, cyberspace, open
sources of information.
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Icmaiinos K. 10.
CbOroZHi MOXHa C YNeBHEHICTI0 CTBepAKyBaTH, LU0

CyyacHe yKpaiHCbKe CyCninbCTBO SBJIAE COBO CYCNiIbCTBO
iHdopMaLiMHMX TEXHONOrIM, IKe BUKOPUCTOBYE Y MOBCSK-
AEHHOMY KMTTi KOMM’IOTEPHY TeXHiKy, Mepexi 3B’A3Ky,
MOGiNbHI 3ac06M KOMyHiKaLii Ta iHWi TexHiuHi 3acobu. bes
iHopMaLifHKMX TEXHONOTIM HE MPOXOAUTb KOAHMM AeHb
CYYacCHOT JI0AMHM, L0 3aKOHOMIPHO NpM3Beo A0 iHTerpauii
YKpaiHM [0 €AMHOrO CBIiTOBOrO KibepnpocTopy, B AKOMY
KOXXEH MOXKe OTpUMaTWM A0CTyn o 6yAb-aKoi iHdopmalii
B 6yAb-AKiM Touyui naaHeTH, 3A4iMCHIOBATM AMCTaHUiMHO
ynpaBAiHHA BJlACHMMM paxyHKamMM Ta yKknajatu 6yab-aki
yroau 6e3 ocobMcToro KOHTaKTy Ta iHwWi onepauii, cnucok
AKMX 3POCTAE 3 KOXKHUM JHEM.

3a OCTaHHIMM JaHMMM CbOroAHi AocTyn A0 IHTepHeTy
MatoTb 46 % [OMOrocnofapcTB CBiTY, TOAI AK Y MUHYJIOMY
poui uen nokasHuk 6ye 44 %, a B 2010 poui - Bcboro 30 %.
B uncnoBoMy ekBiBaneHTi MaloTb JOCTyn A0 IHTepHeTy 3,2
MApA. Ntofen (43% ceiToBoro HaceneHHs). 3adikcoBaHo, Lo
NpoTAroM 5 pokKiB YMCNO KOpUCTYyBaYiB IHTEpHETOM B Kpa-
iHax, WO po3BMBalTbCA, 36iblMAOCL B 2 pa3u. MokpuTTa
HaceneHHAa Mepexamn 3G 3pocia 3a YOTUPU POKK 3 45 %
[0 69 %. 3rigHo 3BiTY MiXKHapoAHOro CO3Y e/1eKTPO3B’ A3KY
YKpaiHa 3a NOKa3HWKOM PO3BUTKY iH(OPMaLiMHO-TENIEKOMY-
HiKaLiMHMX TexHonoriM 3amMmae 79 micue (B 2010 poui - 69)
3 iHAeKcoM po3BMTKY 5,23 (B 2010 poui - 4,41) [1, c. 2-5].

36inblUEHHS KOPUCTYBaYiB CBiITOBOK MEPEKEI 3YMOBM/IO
3HayHe 3pOCTaHHA KiNbKOCTi 3104MHIB, AKi BUMHAIOTHCA B
KibepnpocTopi, TUM 6Ginblue YKpaiHa HanexuTb A0 KpaiH,
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