MNpo6nemMu umBinbHoOro
Ta rocrnogapcbKoro npasa
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HAZAHHA A0NOMOIU AIE3AATHINA ®I3UYHINA OCOBI
NOMIYHUKOM 3A LIMBIZIbHUM KOAEKCOM YKPAIHU

Haykosa cmamms npucsayeHa OOCAiOKeHHK iHCmu-
mymy HadaHHA donomoau die30amHill ¢izuyHili ocobi ii
NOMiYHUKOM. Ha ocHosi YuHHO20 3aKoHodascmaa YKpaiHu
ma 3 ypaxysaHHAM Jocsidy 3apybixKHUX KPaiH BU3HA4YeHO
opuUdUYHY Npupody ma 3micm iHcmumymy Ha0aHHA Aono-
moeu die30amHili gizuyHili ocobi. [lpoaHanizosaHo sumoau
00 0CcobU NOMIYHUKQA, KOJ10 J020 MOXK/TUBUX NOBHOBAKEHb
ma nopAadoK 06paHHs.

Knrodogi cnosa: diesdamHa ¢izuyHa ocoba, NoOMivHUK,
HadaHHA donomoeau, oniKa, NiK/1lY8aHHS.

Hay4Haa cmamesA nocsaujeHa ucc1edo8aHu UHCMuUmy-
my 0Ka3aHus NoMowu 0eecnocobHOMY u3u4ecKomy 1uly
€20 NOMOWHUKOM. Ha ocHosaHuu u3yyeHus Oelicmayio-
wez2o 3aKkoHodameIbCmaa YKpauHb! U C y4emom onbima
3apybexxHbix cmpaH onpedesieHa puduveckas npupoda u
codepsKaHue UHCMUMyma oKa3aHus NOMouju 0eecnocobHo-
My pusuyeckomy uyy. lpoaHanusuposaHsbl mpebosaHus K
JIUYHOCMU NOMOWHUKA, KpY2 €20 BO3MOKHbIX NOJIHOMOoYUll
U NopA0oK u3bpaHus.

Knioyesble cnosa: deecnocobHoe usuyveckoe uyo,
NOMOWHUK, OKA3aHUe NOMOWU, OneKa, noneyumesibCmso.

The scientific article is devoted to research of the
institute of helping to the capable physical person by his
helper. Legal nature and maintenance of institute of giving
an assistance to the capable physical person is certain
on the basis of study of active legislation of Ukraine and
taking into account experience of foreign countries. The
requirements to personality of helper, term of his possible
references and order of election, are analysed.

Unlike guardianship and custody, setting of which above
all addition of insufficient capability of physical persons
is, a person which needs a helper is fully capable, and
necessity of grant to him to the help is conditioned by the
state of physical health of this person. As a grant of help to
the capable physical person in realization of his rights and
implementation of duties is the only task of helper, it is
possible to do a conclusion about the certain difference of
helper from a guardian and trustee, the purpose of which
direct defence of rights and interests of ward person is.

Examining a question about that, what requirements
the civil legislation produces to personality of helper, an
author marks that the civil legislation of Ukraine foresees
only that a capable physical person can be a helper.
However as a choice of helper is the prerogative of person
which needs the help, exactly this person has a right to
choose a helper according to his own requirements and
criteria.

A conclusion is done, that by means of this legal con-
struction possibility of providing necessary assistance to
the capable physical person which by the state of the
physical health can not independently carry out the rights
and discharge duties is created. An author examines such
norm as a realization of principle of disposition in a civil
law. It shows up also and that exactly a physical person
which needs the help chooses a helper, pays his services,
determines the term of his references, and also can control
his activity and recall him at any point.

2-2017

IOHiH O. C.
Key words: capable physical person, helper, giving an
assistance, custody, guardianship.

MocTtaHoBKa nNpo6aemMu Ta ii akTyasibHiCTb. YKpaiH-
CbKOMY 3aKOHOZABCTBY JABHO BiJOMWMM iHCTUTYT OMiKM i
NiK/NyBaHHA, KM MO3UTMBHO 3apEKOMEH/yBaB cebe i Mae
LUMPOKY MPaKTUKY 3acTocyBaHHA. Ha ocobauBy yBary B
YyMOBaXx Cy4acHOro CyCniJibCTBa 3aC/yroByloTb OKPEMi HMOro
MOJIOXKEHHS, 30KpeMa, HaZaHHs Aonomoru disuuHin aies-
JaTHiM 0cobi, SKa 3a CTaHOM 3/10pOB’ Al HE MO}Ke CaMOCTiMHO
B NOBHOMY 06CA3i 34iMCHIOBaTX CBOi NpaBa Ta BUKOHYBATU
060B’A3KM.

AHani3 octaHHiX gochaigeHb i ny6nikauin. Cnig
3ayBaXXMTH, WO MMUTAHHA MPU3HAYEHHS Ta AiSNbHOCTI no-
MiYyHMKa Aie3aaTHOT ¢i3nyHOT 0cobM y topUAMYHIN niTepa-
Typi AOCAiAXKYBaMCb B HAYKOBMX npausax H.A.A6naTinosof,
H.A./’aukoBoi, H.M.€puwoBoi, |.B.Mamari, O.l.MeprameHT,
A.C.MpyTaHa, A.M.lleByeHko. OfHaK, Ha Halwy AYMKY,
JaHe NMUTaHHA € aKTyaslbHMM i TOMy NOTpebye 104aTKOBOro
3’ACyBaHHA.

MeToto faHOT cTaTTi € NpoaHanisyBaT HOPMM YUHHOIO
UMBINbHOMO 3aKOHOJABCTBA YKpaiHM LWOAO0 HaJaHHA Aoro-
Moru Aie3aatHiM disnyHii 0cobi i NoOMiYHMKOM, 3’AcyBaTH
IOPUANYHY NPUPOAY Ta 3MICT iHCTUTYTY HaZaHHA [OMOMOIU
Aie3patHin disnyHiN ocobi.

Buknan ocHoBHoro martepiany. OgHi€to i3 HoBen
YnHHoro LuBinbHOro Kogekcy € nepeabayeHHa y crarTi 73
MOX/IMBOCTi HaZlaHHA Aie3faTHiN di3nyHil ocobi Jonomoru
y 34iMCHEHHI 11 NpaB Ta BUKOHaHHi 060B’A3KiB. TaKy Aorno-
MOry MOK/IMKaHUIM HajaBaTH MOMIYHUK, KM NepebyBac y
J0roBipHMX BiJHOCKHaX i3 i3ny4HO 0C06010, L0 NOTPEedyE
JONoMoru. 3anpoBaKeHHA Takoi HOPMMU Y LUMBINbBHOMY
3aKOHOZaBCTBi 3yMOB/IEHE HEOOXiZHICTIO 3aXMCTy npaB Ta
OXOPOHIOBAHMX 3aKOHOM iHTEepeciB MOBHOJITHIX Ai€3AaTHMX
0Ci6, AKi 3a cTaHOM 340poB’A (iHBaNigHiCTb, NOXUAUM BiK
TOLLO) HEe MOXYTb CaMOCTiIMHO peani3oByBaTW MNpaBa Ta
060B’ A3KM.

Ha BigMiHy Big oniku Ta MikayBaHHA, rOJIOBHUM MpU-
3HaYEHHAM AKMX € JOMOBHEHHSA HEA0CTaTHLOT Ai€3aTHOCTI
@i3nyHMxX 0cib, ocoba, AKa NOTpebye NOMiYHUKA, € MOBHICTHO
Ji€e3/1aTHOI0, a HEOBXiAHICTb HaAaHHSA 4 ONOMOrM 3YMOB-
NleHa CTaHOM i3nyHoOro 340poB’A Uiel 0cobu. OcKinbKku
3aBAaHHSAM MOMiYHMKA € NMLLIE HaZAHHA A0MOMOrM Ji€s-
JaTHiM di3nYHiM 0cobi y 3AiMCHEHHI Ti NpaB Ta BUKOHaHH
060B’A3KiB, TO MOXHa 3pOOGMTU BMCHOBOK MPO MEBHY BiA-
MiHHICTb MOMiYHMKa Bif OMiKyHa Ta Nik/ayBa/ibHUKA, METO
AKMX € 6e3rnocepeHil 3axmcT npas Ta iHTepeciB nigoniyHo1
0Co6M.

H.A.A6natinoBa po3rnagac iHCTUTYT “HaZaHHA AOMOMO-
rM” abo “iHCTUTYT NMOMIYHMKIB” AK 0COBIMBUI BMA BIHOCKH
y rany3i oniku Ta niknyBaHHA i BKa3sye, WO npasuaa cT.78
LinsinbHOro Kogekcy YKpaiHmM € BMMaAKOM peuenuii noso-
YK€eHb PUMCbKOro npmBaTHoro npasa [1, c.125-126].

Y BiTYUM3HAHOMY 3aKOHOAABCTBi pagAHCbKOro nepioay
He 6ysio nepef6avyeHo NoAibHOT HOPMM NPO MPU3HAYEHHSA
nomiYHMKa Aie3aaTHiM di3nyHiM 0cobi Ha Ti poxaHHA, Xo4a
Ha npakTMui noaibHi BMNagkM mManm Micue. OfHak 3rigHo
YMHHOIO 3aKOHOZABCTBA HaJ (hiznMyHO 0coboto, siKa 3a
CTaHOM 3710p0OB’S (B 3B’A3KY i3 Ba’KKOI XBOPOGOH, MOXUIMM
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BiKOM, KaniuTBOM) HE MOrJla CaMOCTiMHO Y MOBHOMY 06Cs3i
3AiMCHIOBATK CBOT NpaBa Ta BMKOHYBATW 060B’A3KM, Ha i
NMpOXaHHA BCTAHOBJIOBA/IOCh MiK/AYBaHHA i NMpM3HavaBscA
NiKNyBa/IbHUK, AKMM (PaKTUYHO BUKOHYBAB POJib MOMiYHMKA.
Ak cnpaBeanBo BKasyBasia H.M.EploBa, nikiyBasbHUK B
TaKMX BMMAZKax Jimiie cnpmas disuyHii ocobi y peanisauii
Hel CBOiX MpaB Ta 060B’A3KiB [5].

3BepTaryncb 4O A0CBiAYy MPaBOBOrO peryJsioBaHHA
BKa3aHMX CYCMiJibHUX BiJHOCMH Yy 3apy6iXHMX KpaiHax,
noTpibHO 3a3HauYMTH, L0 HOPMA NPO HaZaHHA AOMOMOMMU Yy
3/iMCHEHHI Ta 3axMCTi NpaB i BUKOHaHHI 060B’A3KiB Ai€3-
JaTHiM di3nyHiM 0cobi nepeabayeHa LUMBiNbHUM KoJEKCOM
Pocircbkoi ®efepauii. Taka oco6mBa opmMa NikyBaHHS
Ma€e TaM HasBy ,,naTpoHax”, xo4ya MpaBoBe CTaHOBWLLE
nikayBasbHWKa-NOMiYHMKaA NoAi6He A0 NomivyHMKa 3a Lin-
Bi/IbHMM KOAEKCOM YKpaiHu.

LUmBinbHMIM Kogekc Pecny6niku binopyck 1998 poky
3anpoBaAMB iHCTMUTYT NaTPOHaXKy, CNPSMOBaHMM Ha 3aXMCT
Ta OXOPOHY MpaB MOBHICTIO Ai€34aTHMX MOBHONITHIX OCib,
AKi 3a Qi3MYHMM CTaHOM 3/10POB’A HE MOXKYTb B MOBHOMY
06cA3i gbatn npo cebe, NOBHOLIHHO peanisyBaTu HaNeXHi
iM npaBa Ta BMKOHyBaTW 060B’A3KM [6]. B ubomy BMNagKy
NaTpoHaX Po3rnaJacTbCa AK perynapHe (NocTiiHe) HajaH-
HS JOMOMOrM Y 3AiMCHEHHI NpaB, X 3aXMCTi Ta BUKOHAHHI
060B’A3KiB MOBHONITHINM Ai€3aaTHIM 0C06i, AKa MoTpebye
TaKoi JOMNOMOrM 3a CTaHOM CBOrO 340pOB’A.

0.Canelt BBaXae, L0 NAaTPoOHaX HEOB6XiAHO po3rasaaTh
AK OKPEMMM NPaABOBMM IHCTUTYT, Lo Nnepea6avyae CaMoCTiM-
HUM Cnocié HaZaHHA AOMOMOrM Ai€3JaTHUMM MOBHOJITHIM
ocobam MoMiYHMKaMM, AKMM Lii ocobu fosipsatoTb [9].

B HayKoBiM fniTepaTypi 3a3Ha4a€TbCA, WO BiHOCMHM Ha-
JlaHHS Jonomoru AiesgaTtHiM disnyHii 0cobi NoMiYHUMKOM
3aCHOBaHi Ha BOJli 0CO6M, AKiM HaJaETbCA AornomMora i Aka
BONOAIE Ai€e3aaTHICTIO Y MOBHOMY 06CA3i, a TaKOX Ha Jo-
roBipHMX BiZHOCMHAX MiX Li€l0 0co6o Ta i MOMiYHUMKOM
[2 ,c.85].

Posrnagatoum nuTaHHA nNpo Te, AKi BUMOrM UMBiSIbHE
3aKOHOZABCTBO CTaBMTb [0 OCOOM MOMIYHMKA, CNig cKa-
3atu, wo cT. 78 UK YKpaiHn nepenbavae nuvwe Te, L0
NMOMiYHMKOM MOXKe BYyTH aie3gaTHa disnyHa ocoba. ABTopH
HaykoBo-npakTMyHoro komeHTapa LmBinbHoro Koaekcy
YKpaiHW BKa3ylTb Ha MOXKJIMBICTb YCYHEHHSA Li€T nporasmHm
3a A0MOMOrOK aHasorii 3aKoHy, a came cTaTTi 63 (44.2-5) Ta
64 LIK YKkpainu [7,c.133]. OgHak 3Bakatoum Ha Te, Lo BM1Gip
0CO6M MOMiIYHMKA € MPEporaTMBOl 0COOM, AKA MOTpedye
JOMOMOru, came LA ocoba Mae npaBo 06paTh MOMiIYHMKA
BiZANOBiAHO A0 CBOIX BUMOI Ta KpUTEPIiB.

MoMiYHUK HaAa€e Aie3aaTHiM disnyHiM 0cobi, SKa 3a cTa-
HOM 3/10POB’Sl HE MOY€e CaMOCTiMHO Yy MOBHOMY 06Cs3i 3aiMcC-
HIOBaTM CBOT NMpaBa Ta BMKOHYBaTW 00OB’A3KM, perynsapHy
JOMOMOrY, Mar4u Mpu LibOMY NPaBo Ha BYMHEHHA HEOOXia-
HMX AiM: OTPUMYBATU MeEHCilo, 3apo6iTHY naaTy, aNliMeHTH,
KOpeCnoHAeHLito, HaneXHi 0cobi, AKka NoTpebye AOMOMOrH;
BUYMHATM ApiOHi NOGYTOBi MPaBOYMHM B iHTEpECaxX L€l 0COOM;
npeACTaBAATU 0CObY, AKa NOTpPebye AOMOMOrM, B OpraHax
JAepyKaBHOI B/lagM, OpraHax MiCLEeBOro CamoBpAAYyBaHHSA,
opraHisauiax, 4iasbHICTb AKMX NOB’A3aHa 3 06C/1yroByBaH-
HAM HaceneHHA. OgHaK npeacTaBnaTh disnyHy ocoby y cyai
MOMiYHUK MOXKe mLue Ha niacTasi AoBipeHOCTi. KOHKpeTHi
NMOBHOBaXKeHHA MOMiYHMKA BM3HAYae disnyHa ocoba, AKiM
BiH Haga€ gonomory. MOoMiYHMK MOXKe NPOXKMBATH K Pa3om
i3 ocoboto, AKa NoTpebye AONOMOru, Tak i OKpeMo Bij Hel.
Lle n1TaHHA BUPILLYETLCA 3a B3AEMHOI 3roZo0H0 LMX OCib.

AHanisytoun ctattio 78 UK YkpaiHu, MoxHa NOMIiTUTH
NeBHY CXOXiCTb MOMiYHMKA i3 MOBipeHMM 3a AOroBOPOM

JopyyeHHsA. MpoTe Ha BigMiHy Big NMOBipeHOro, NOMiYHUK,
X04a M 06MpaETbCA 0Co60t0, AKa NOTpebye AOMOMOrM, O-
HaK MOro iM’s peECTpYETbCA OpPraHOM OMiKM Ta MiK/lyBaHHA
y cneuiasibHOMY XypHani. Ha BigMiHy Big onikyHa (nikny-
Ba/IbHMKA), NPU3HAYEHHA AKOrO HaNeXMTb 40 BMKIKOYHOI
KOMMNeTEeHLiT opraHy OMiku Ta MiKAyBaHHSA, MpaBo BMOOPY
0Cco6M MoMiYHMKa 3aKoHOoAaBelb Hagae (i3nyHii 0cobi,
AIKa NoTpebye aonomoru. Lle nos’s3aHo 3 TMM, WO came us
ocoba iHiLile HajaHHA JOMOMOrK y peanisauii ii npas Ta
0060B’A3KiB, L0 NOB’A3aHO i3 CTaHOM ii (hi3MyYHOro 340poB’A.
MoTpe6a y Aonomo3si Moke 6yTH BUK/IMKaHa Pi3HMMM haKTo-
pamu: Qi3MUHKUMM BalaMM, BaXKKMMM XBOPO6aMM, MOXMJIUM
BiKOM, OZlHaK TaKa (isnMyHa ocoba 36epira€ NoBHMM o6CAr
Ai€34aTHOCTi, BOHa MOBHICTIO YCBifOMIOE CBOT Aii Ta MOXe
HMMM KEpYBaTH, a OTKE, MOXKE CAaMOCTiIMHO 06paTi 0Ccoby,
AKa 6yJe HajaBaTW il HeobxiaHy aonomory. Kpim Toro,
4.5 c1.78 UK YKpainu nepegbaydae, wo nocayru nomiyHmMka
€ OnnaTHMMM, SAKLLO iHLE He BU3HAYEHO 3a AOMOBJIEHICTIO
cTopiH; i caMe isnyHa ocoba, AKiM NOMiYHMK HaZa€E fomno-
Mory y 34iMCHEHHi NpaB Ta BUKOHaHHi 060B’A3KiB, onlavye
Taki nocayru.

Crarta 78 UK YKpaiHu He BianoBifae Ha NUTaHHA npo
MOX/IMBICTb 3/1IMCHEHHA Har Ay OpraHoOM OMiKM Ta Miky-
BaHHA HaJ HaJaHHSAM MOMIYHMKOM JOMOMOrM Ai€3aaTHin
di3nyHin ocobi. Cnig 3a3HauMTH, WO LMBiNbHMI KogeKc
Pociricbkoi ®eaepauii nepeabavae 34iMCHEHHA OpraHoM
ONiKM Ta NiKNYyBaHHA Harnagy Haz AianbHICTIO NiKayBasib-
HMKa-nomivyHMKa. OHaK 3a 3aKOHOAABCTBOM L€l KpaiHu,
NiKAyBaNbHWUK-MOMiYHMK NPU3HAYAETHCA OPraHOM OMiKK Ta
NikJlyBaHHA 3a 3aABOK Ji€34aTHOT 0CO6M, HaJ AKO BCTa-
HOB/ETbCA NaTpoHax [4]. To6To, dhaKTMYHO Aie3jaTHa
ocoba Jae 3rofly Ha BCTAHOBJ/IEHHSA HaJ, HEW MAaTpPOHAXY i
NpM3HaYeHHs T NiKayBabHMKa-NMOMIYHMKA. K 3a3HaYaiochb
BMLLE, 3a BiTYM3HAHMM 3aKOHOAABCTBOM iHiliaTiBa Npu3Ha-
YeHHSA MOMiYHMKa ANA HaJaHHA JOMOMOrM BMXOAMTb caMe
Big, i3nyHOT 0co6M, AKa NoTpebye Li€i JonoMorm, 4o Toro
K 3aKOHOZJaBeLb BXXMBAE TEPMiH ,,00paHHA” MOMiYHMKa, a
He ,,npu3HavYeHHA”. OpraH e OniKWM Ta MiKAyBaHHA JMLle
peecTpye iM’A Liei ocobu, TO6TO NOCBifYYE, NiATBEPAKYE
BiAHOCMHM, LLO BXe CKNanmcA. 3BiIbHUTM MOMIYHUKA Bij
BMKOHAHHS MOro 060B’A3KiB OpraH oniku Ta Nik/lyBaHHA TeX
He MOXKe, OCKiJIbKM Lie BUJAETbCA Ham NpaBom i3nMyHOT oco-
6M1, AKiM NOMIYHUK HaZaE AOMOMOTY, Lo MiATBEPAKYETHCA,
30KpeMa i 4.6 cT1.78 LUK YKpaiHu. A oTxe, i MOXJIMBICTb
34iMCHEHHA OpraHoM OMiKWM Ta MiKNYBaHHS HArnsA0BMX
(byHKLiM 1040 NOMIYHMKA BMIrIA4AE HeAoLibHOW. Xova
3a 3aAB0t0 Pi3nYHOT 0COOU, AKa NOTPeBYE AOMOMOIrM, OpraH
oniku i NiknyBaHHA Mir 64 34iMCHIOBATM TaKi yHKLIT.

BMCHOBKMU. TakMM YMHOM, MpoaHanisyBaBLUM HOPMM
LimBinbHOro KogeKkcy YKpaiHM NMpo HagaHHA AOMOMOrM
Aie3natHin dismMyHiM 0cobi 11 MOMIYHMKOM, MOXKHa AiMTH
BMCHOBKY, L0 3a JOMOMOrol Li€i HOBOT A5 YKPAiHCbKOro
3aKOHOZABCTBA MPABOBOT KOHCTPYKLiT CTBOPHETLCA MOMXK-
JMBICTb 3a6e3neyeHHs aie3gaTHin dismyHii ocobi, Aka 3a
CTaHOM CBOTO 3J10POB’ A HE MOXe CaMOCTIMHO 3iMCHI0BaTH
CBOT NMpaBa Ta BUKOHYBaTU 060B’A3KM, HEOOXiAHOT AOMOMO-
rm, gornagy ta Typ6otu. BCTaHOBAEHHA TaKOi HOpMM CAaif
po3rnsagatv fK peanizauilo NpUHUMNY AUCMNO3UTUBHOCTI B
uMBiNbHOMY npaBi. Lle NpoABAAETbCA TaKOXK i B TOMY, LWO
came ¢isnyHa ocoba, AKka noTpebye AONOMOru, 06Upae
NOMiYHMKa, onJlayye Moro Nocayru, BU3HaYa€e KoJio Moro no-
BHOBAKEHb, a TAKOX MOXE KOHTPOJIOBATH MOro Aisi/IbHICTb
Ta BiAK/MKaTH MOro y 6yAb-KMIM MOMEHT.
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NPOBJIEMU NPABOBOI MPUPOAU NPABO3JATHOCTI ®I3UYHOI
OCOBMU

Y Haykogili cmammi docnidxKyembca npago3damHicme
AK iHcmumym yuginbHo2o npasa. OKpecaormscsa Hal-
6i/1bW OUCKYCIliHi npobiemMu, Nos’a3aHi 3 YumM NOHAMMAM.
AHanisyrombca pi3Hi doKmpuHaibHi nioxodu, nos’a3aHi 3
BUpIWeHHAM Yux npobieM. Pobumbca BUCHOBOK, W0 npa-
B8030amHicmeb € He8iddi/IbHoK B8id camoi cymHoCcmi JI0OUHU.
Y MomeHm c8020 HapoOKeHHA /toOuHa Habysae Becb 06cA2
npaso3dam+ocmi. Cama mpusanicme Xumms He 8n/1UBae
Ha “akicmb” npaso3damHocmi: Hagimb OOHIET XBUUHU
Xummsa docmamHbo 0719 mo2o, wob cmamu cy6’eKmom
npasa. lpunuHeHHA npaso3damHocmi HeobxioHo nos’s-
3ysamu auwe 3 6i0/102{4HO0 CMEPMI0, KOJIU NOBEPHEHHA
JII0OUHU 00 umms BuK/atoYeHa. 020/10WeHHAM cyoom
0cobu nomepJio rpyHMyemMbCA He Ha ¢akmi cmepmi, a
Ha npe3ymnyii mozo, wo /IwOUHa nomep/a.

Knro4vosi cnosa: ¢isuyHa ocoba, npasozoamHicme,
cy6’ekmusHi npasa, cy6’ekmusHi 0608’ A3KU.

B Hay4HoU cmambe ucciedyemcsa npasocnocobHOCMb KaK
UHCMUMym 2paxdaHcKo20 npasa. Onpedesistomca Haubosee
OUCKYCCUOHHbIe NPob/ieMbl, CBA3AHHbIE C 3MUM NOHAMUEM.
AHanu3upyromcs pasauyHble OOKMPUHA/IbHblE NOOXO00bI,
CBA3AHHbIe C peleHueM 3mux npobsem. Jenaemcs 8b1800,
4mo npasocnocobHocmb Heomaesiuma om camoli cyuHocmu
Yesi08eKa. B MoMeHm csoe20 poxxdeHus Yesio8eK npuobpema-
em secb 06Bem npasocnocobHocmu. Cama npodosiKUMesIbHO-
CMb }KU3HU He 8/1usiem Ha “Kka4yecmso” npasocnocobHocmu:
oaxke 00HOU MUHYMbI XU3HU A0CMAamoYHo 0J18 Mo20, Ymobb!
cmams cy6bekmom npasa. lNpekpaueHue npasocnocobHocmu
HEeobXx00UMO CBA3bI8AIMb MOJILKO C 6U0/I02U4eCKol cMepmbio,
K020a 8038pam 4es108eKa K }KU3HU UCK/Ito4YeH. O6bsas/ieHuem
CyOoM JluLa yMepuiUM OCHOBbIBAeMCsA He Ha hakme cMepmu,
a Ha npe3ymnyuu moao, Ymo 4eJsi08eK YMep.

Kntodesbie cnosa: usuveckoe uyo, npasocnoco6-
HoCMb, cy6beKmusHble Nnpasa, cybbeKmusHble 065S3aHHO-
cmu.
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Kiceno B. H.,
Mamedos P. 10.
The article revealed some theoretical aspect of civil
capacity of the individual. Civil capacity investigated as
an institution of civil law. The author identifies the main
problems of this legal institution, analyzes the views of
different scholars on this subject. It is concluded that legal
capacity is inseparable from the very nature of man. The
individual at the time of his birth, acquires the entire
volume legal capacity. Life expectancy does not affect
the “quality” of legal capacity, one minute of life enough
to be the subject of rights. Termination of legal capacity
associated only with biological death, when the return of a
person to life is excluded. The court may be declaring the
individual of the dead, but it is not the finish of the legal
capacity. The conclusion that legal capacity has included
rights and duties of the individuals.
Key words: the individual, legal capacity, subjective
rights, subjective duties.

MocTtaHoBKa npo6aeMu. AK BiAOMO, Cy6’€KTamMM LM-
BiJIbHOrO NpaBa € y4aCHMKM LMBiNIbHO-NPABOBMX BiAHOCKH,
HaZlineHi UMBiNIbHO NPaBOCY6’ EKTHICTIO. 3ara/ibHOMPUIMHSA-
TMM Y UMBiNbHOMY MpaBi € BUOKPEMJIEHHS B NPaBOCY6’ EK-
THOCTi [BOX FOJIOBHMX €/IeMEHTIB - NpaBO34aTHOCTI Ta
Aie3gaTHOCTI.

MpaBo3AaTHICTb 3aBX/M 3alMMasia 0CO6IMBE MicLie MOMIXK
iHLIMX eNleMeHTIB LUMBiIbHOT MPaBOCy6’ €KTHOCTI. AK BAyYHO
3a3HavaB 0. 0. KpacaBuukoB, “...npaBO34aTHiCTb HEOOXiA-
Ha HaCTiNIbKM K, HACKiZIbKM HeobxigHa HOpMa mpaBa, Lo
perye neBHe cycrnisibHe BiAHOWEHHSA. MpaBo34aTHiCTb
€ [OCTaTHIM KpUTEpiEM BCTAHOBJIEHHS (DaKTy MPaBOBOro
icHyBaHHA cy6’eKkTa npaBa. BoHa € caMofoCTaTHbBOW Ka-
Teropiet, 4Yoro He MOXHa CKa3aTu Mpo Ai€3aaTHiCTb, fAKa
6e3nocepeaHbo Big Hel 3anexuTb” [1, c. 40].

Y Hayui uMBiNbHOro npaBa 3aBXAM crnocTepirascs
3HaYHMM iHTEepec A0 BUBYEHHSA Npo6aeMaTMKM CYTHOCTI Ta

3MicT.
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