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3AXMUCT NPAB MOTEPMI/IMX: CTAH YUHHOIO KPUMIHAJIbHOIO
TA KPUMIHAJIbHO-NPOLIECYA/IbHOIO 3AKOHOZIABCTBA
YKPATHU TA NEPCNEKTUBU Y JOCKOHANIEHHSA BIAMNOBIAHO
210 MI>XHAPO/ZIHO-NPABOBUX CTAHZAPTIB

Y Haykosili cmammi docnidxeHo 3axucm npas nomepni-
JIUX Kpi3b NPU3MY CY4acHO20 CMAHY YUHHO20 KPUMIHA/IbHO20
mMa KpUMiHA/IbHO-NPOYecya/ibHo20 3aKoHo0ascmsa YKpaiHu, a
MAKOoX BU3HA4YEHO NepcneKmuBU YOOCKOHA/IEHHS BiON0BiIOHO 00
Mi*XHapOOHO-NPasosux cmaHoapmis.

Ocobnuga yBaza akueHmMyembCa Ha po3esadi Halibinbw
MUNOBUX MA AKMya/ibHUX NpobsiemM 3axucmy Ubo20 Cy6’ekma
KPUMiHG/IbHO20 NPOBAOKEHHSA (3 MOYKU 30pY KPUMIHA/IbHO-Npa-
80BUX MA KPUMIHA/IbHO-NPOUYECYaIbHUX acnekmis). Hazosowy-
€MbCA, WO 3 NpuliHAMMAM Hosoi KoHcmumyyii YkpaiHu noyaiu
3MIHI0BAMUCA aKYeHMU Y cniBBiOHOWEeHHi MiX 3HAYeHHAM 3axXu-
cmy npas 068UHYBA4YEHO20, NIC03PHOBAHO20, 3ACYIKEHO20 (YOMY
3asx0u npudinanaca 6inbwa ysaza AK Yy 3aKOHi, MaK i 8 OOK-
MPUHi Npasa) ma 3axucmom npas nomepnizoi ocobu. Asmopu
3a3Hayaroms, Wo 8 NOOA/ILWOMY nompebye C8020 BUPIWEHHSA
npob6sieMa po3mexyB8aHHA KPUMiHA/IbHO-Npagoso2o0 ma Kpumi-
HA/IbHO-NPOYECYaIbHO20 NOHAMMA «nomepninuli».

Knoyosi cnosa: nomepninul, o6suHysaqeHul, 3axucm
npas nomepnisiux, MixHapoOHO-Npasosi cmaHoapmu, nNpasosi
HOpMU, BIOWKOOYBAHHS.

B Hay4Hol cmambe ucciedosaqa 3awuma npas nomepnes-
WUX CKBO3b NPU3MY COBPEMEHHO20 coCmosHUA delicmayouwiezo
Y20/108H020 U Y20/108HO-NPOYECCYAIbHO20 3AKOHOOAMeIbcmaa
YKpauHbl, a mak:ke onpedesieHbl nepcnekmuBbl COBepUIeHCMBO-
BAHUA B8 COOMBEMCMBUU C MeXOYHAPOOHO-NPABoBbIMU CMAH-
dapmamu.

Ocoboe BHUMAHUe aKUeHmMUpYemcs Ha pacCMOMpPEHUU Hau-
60s1ee MUNUYHbIX U aKmyasibHbIX npob/siem 3awumsi OaHHO20
Cy6beKma y20/108H020 hpou3800CMABa (C MOYKU 3pEHUS Y20/108-
HO-NpasosbIX U Y20/108HO-NPOYECCYasibHbIX acnekmos). Omme-
yaemcs, 4mo C npuHsmuem Hogol KoHcmumyuuu YKpauHbl
Ha4yaiu MeHSMbCA aKUeHMbl 8 COOMHOWeHUU MeXOy 3Haqe-
HueMm 3auumbl npas 068UHAEMO20, NOO03PEBAEMO20, OCYKOeH-
HO20 (4YeMy sce20a yoensocb 60/1bLUIoe BHUMAHUE KaK 8 3aKOHe,
mak u 8 GOKMpuUHe npasa) u 3awjumoli npag nomepneswezo.
Asmopbl ommeyarom, Ymo 8 OasbHelilueM mpebyem cgoe20
pewleHusi Npob1IemMa pasapaHUuHeHUs Y20/108HO-NPABOBO20 U Y20-
JI0BHO-NPOYECCYAIbHO20 NOHAMUS «nomepneswuli».

Knroyesblie ciosa: nomepnesgwul, 068uHsemMbIl, 3awuma
npas nomepneswux, MexAyHapoOHO-NPAgoBble CMaHOapmbI,
npasosble HopMbl, BO3MELLeHUS.

The article analyzes the protection of victims’ rights through
the prism of the current state of the current criminal and crimi-
nal procedural legislation of Ukraine, as well as the prospects of
improvement in accordance with international legal standards.

Particular attention is paid to considering the most typical
and actual problems of protection of this subject of criminal
proceedings (from the point of view of criminal-law and crim-
inal-procedural aspects). It is noted that with the adoption of
the new Constitution of Ukraine, the emphasis was placed on
the relation between the value of protecting the rights of the
accused, the suspect, the convict (to what always more atten-
tion was paid to both the law and the doctrine of law) and the
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protection of the rights of the victim. The authors note that in
the future, the problem of demarcation of the criminal-legal
and criminal-procedural notion of “victim” needs its solution.
The problem of demarcation of the essential features of the vic-
tim in the criminal and criminal procedure law must be resolved
precisely by converging scientific positions on the basis of the
recognition that at the time of the commission of the crime the
person becomes a victim, regardless of the subjective power of
the authorities, which will undoubtedly contribute to the pro-
tection of his rights in criminal justice.

Key words: victim, accused, protection of victims rights,
international legal standards, legal norms, compensation.

MocTtaHoBKa npo6aeMu Ta Ti aKTyasbHicTb. Bucoka
iHTEHCMBHICTb 3/I0YMHHOCTI B YKpaiHi 3yMOBJ/IOE 3HAYHY
KiNbKicTb 0Ci6, AKi ogiliMHO BU3HaOTbCA NOTEPNiNMMM Big
3/104MHY. BinblWicTb NOTEpPMiIMX CTAKTb XKXEPTBAMM TAXKKUX
Ta 0CO6JIMBO TAXKKMX 3/104MHIB. TaK, i3 523 911 310umHiB,
CKOeHMX y 2017 poui, 6yno odiliMHO BU3HaHO noTepmninm-
Mm 374 238 oci6. MaiKe KoxKHa Apyra ocoba notepnac Bij,
TAXKMX Ta OCOBJIMBO TAXKKMX 3N104MHIB — 165 933 (45%).
KepTtBamu KpagixKok B YKpaiHi wopiyHo cTatotbh 235 224
(63%) oci6, rpa6exis — 17 186 (4,6%), po36ois — 3248
(0,87%), BoMBCTB — 2751 (0,73%) ocCi6 [5; 6; 7]. 3a AaHu-
MK MiHicTepcTBa toCTMLiT, B YKpaiHi LOPOKY HanivyeTbCca
noHaz 15 TMcad ocib, nocTpaxaanmx Big YMUCHUX HACUb-
HULbKMX 3/104MHIB. TOX Npobiema 3axXMCTy NpaB Ta 3aKOH-
HMX iHTepeciB NOTepninoi Bif 3/104MHY 0COBM, CBOEYACHOMO
Ta Ai€EBOro MOHOBNEHHA COLiiaNbHOT CnNpaBeg/IMBOCTI, Bia-
LUKOAYBaHHSA CNPMYMHEHOT LUKOAM € CTA/IO Ta TaKOH, O 3
KOXXHUM HaCTYNMHWM KPOKOM YKpaiHW B HanpAMmi npuBeaeH-
HA BiTYM3HAHOrO 3aKOHOAABCTBA Y BiANOBiAHICTb A0 MiX-
HapoAHO-MpaBOBMX CTaHAApTiB HabyBaTMMe O0CO6JIMBOroO
3HAYEHHA Ta aKTyaJIbHOCTi.

3 MpUMHATTAM HOBOT KOHCTMTYUii YKpaiHu novanm
3MiHIOBaTUCA aKLEHTM Y CMiBBiAHOWEHHI MiX 3HaYeHHAM
3axMCTy NpaB 06BMHYBAYEHOr0, MiJ03PIOBAHOI0, 3acyaKe-
HOro (4OMy 3aBXAM NpuAinanaca BesMKa yBara K y 3aKo-
Hi, TaKk i B AOKTpMHi NpaBa) Ta 3aXMCTOM MpaB NoTepnisiol
0cobu. MonoxeHHs, aki mictaTbea y cT.cT. 3, 56, 152 KoH-
CTUTYLi, OBOAATD, IO 3aXMCT NpaB Ta CBO6OA NOANHM Ta
X rapaHTii CTaHOBAATb 3MICT Ta CNPAMOBAHICTb AiAIbHOCTI
JeprKaBu, B TOMY YMC/li 3a6e3neyveHHs BiAlKoAyBaHHA Ma-
TepianbHOT Ta MOpasibHOI WKOAM, 3aBAAHOI HEe3aKOHHMMM
pilLeHHAMM, AiAMM UM Ge3niANbHICTIO OpraHiB feprKaBHOT
BNlaaM (NocasoBux, CAYKO60BMX 0Ci6). BKasyeTbcA Ha KOH-
CTUTYLiMHWI 060B’ A30K AeprKaBu BiALLKOAYBaTU MOpasibHY
Ta maTepianbHy WKoAy, 3aBAaHy (i3nyHMM abo ropuamY-
HMM 0CO6aM aKTamM i AiIMM, WO BU3HAHI HEKOHCTUTYLLIM-
HMMM. TloCTa€E NUTAHHA LWOAO MOXK/IMBOCTI Ta AOLiIbHOCTI
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6i/IbLL LUIMPOKOrO T/IyMAY€HHA LMX MOJIOXKEHb Y TOMY LieH-
3i, WO LUe CTOCYeTbCA i BifLUKOAYBaHHA 3aBAaHMX 3/104M-
HOM MoTepnifioMy 36MTKiB. [poTe NpAMOT BKa3iBKM Ha Le
B 3aKOHi Hemae [1].

KOHCTUTYLiMHI NONOXKEHHS, B AKMX 3HAMLLIM HOPUAUYHE
3aKpiniieHHsA (BiATBOpEHHSA) NpaBoBi OpiEHTUPU LWOA0 Bpe-
ry/1l0BaHHA rapaHTil NpaB 0cobu Ta i 3aKOHHMX iHTepeciB
Yy KPUMiHa/NIbHOMY CYZOMMHCTBi, 3yMOBJIOIOTL Linecnps-
MOBaHWIM BM/IMB Ha MPaBOBY CMCTEMY YKpaiHW 3arasiom i
Ha NpaBOTBOPYY Ta NPaBO3aCTOCOBHY Aif/IbHICTb 30Kpema.
BianoBigHO, KOHCTUTYLiMHI NPaBOBi YCTAHOBKM (MPUHLMMN)
AK TaKi, W0 MalTb 060B’A3KOBMIM XapaKTep, noTpebyioTb
CBOET NMoJAasbLLIOT KOHKPeTU3aLlii B HOpMax MEBHUX rasy3em
npaea, 30KpemMa, KpuMMiHa/bHOMY Ta KpMMiHanbHO-MNpoLie-
Cya/lbHOMY 3aKOHOZAaBCTBi. PeXMm npaBoBOro 3axmcTy no-
Tepninoi 0cobu y KpUMiHabHOMY NpaBocyAi nepeabayae
HasABHICTb NEBHOT CMCTEMM MPABOBMX 3axX0AiB, CrpsMoBa-
HWMX Ha 3abe3neYvyeHHsA NpaBO3axMCHOT AiAIbHOCTI y KpUMi-
Ha/IbHOMY CY/ZIO4MHCTBI.

EeKkTMBHMIA 3axMCT 0co6M MOTepninoro BMMarae
MOCTIMHOrO Ta CBOEYACHOTO BHECEHHSA 3MiH i AOMOBHEHb
[10 BiTYM3HAHOro 3aKOHOAABCTBA, 3yMOBMB Gi/lbLLy YaCTUHY
HOBE/N KpPUMiHa/IbHOrO Ta KpMMiHa/bHO-MpoLecyasibHoro
3aKOHOZaBCTBa, AKi HWHI € He JnLe NigTBEPAKEHHAM Ty-
MaHi3auii KpMmiHasIbHOro MpaBocyAns, NPUBEAEHHS MOro
y BiANOBiAHICTb 0 CBiTOBMX CTaHAApTiB, afe 1 A0BOAATb
TOM aKT, WO B MEBHUX BMMAZAKAX MOPYLLYETLCA CUCTEM-
HiCTb MpaBa, He BPaXOBYKTbCA CYTHICHi O3HAKM CYMiXKHMX
iHCTUTYTiB KpMMiHaZIbHOrO Ta KpMMiHaIbHO-NpoLecyasibHO-
ro npaBa, 30KpeMa B YaCTMHi MOHATIMHOro anapary, yMoB,
niactaB Ta NopAAKY peanisauii TMX HOBesl, AKi CTOCYTbCA
npaB NoTepnizoi 0cobm B KpMMiHaIbHOMY MpPaBOCYAAi.

Po3rnaza Ham6inbll TMMOBUX Ta aKTyasbHUX Mpo6iem
3aXUCTY TaKOro Cy6’€KTa KPUMIHA/NbHOMO MPOBAaAXKEHHA
(3 TOYKM 30py KPWUMiHa/IbHO-MPABOBMX Ta KpUMiHa/Ib-
HO-npouecyasbHUX acneKTiB) AOUiNbHO 3pOOMTM Ha Ae-
KiZIbKOX PiBHAX: 3A4IMCHMUTM y3araJibHEeHWIM aHani3 MixHa-
pPOAHO-MPaBOBMX aKTiB, AKi € 6a30BUMWM JOKYMEHTamu
OO BM3HAYEHHA NPMMATy 3axMCTy OCHOBHWX MpaB Ta
dyHAAMEHTaNbHUX CBOOOJ, KEPTB 3/104MHIB, a BianoBia-
HO, 3aKpin/oTb HEO6XiAHICTb €AMHOro MiXKHapoAHOro
nigxoZy y BuMpilWeHHi BigNOBiAHWX Npo6siem; npoaHasi-
3yBaTM CyYaCHMM CTaH YMHHOrO KPWMMiHa/bHOrO Ta Kpu-
MiHa/IbHO-NpoLecyasbHOro0 3aKOHOAABCTBA, 3MICT Ta CyT-
HiCTb NpaBOBMX HOBEN Yy 3a3HaueHilt cdepi; BU3HAUMTMCS
i3 TeHAeHUiAaMM nofanbluoro pecopmyBaHHA BiTYM3HAHOMO
3aKOHOZABCTBA, BMOKPEMWTM MNUTAHHA, AKi NOTpebyloTb
CBOro BMpilLEHHA Ha 3aKOHOAABYOMY PiBHi.

AHanis ocTaHHix gocnigxeHb i ny6aikauin. Mixkaucum-
nniHapHa npo6siemMa 3axMcTy npas Ta iHTepeciB notepninoi
0COOM [OCMUTb YacTo CTaE NMpeaMeTOM AOCNiAXeHHsA Ko-
NeKT1BY aBTopiB — baxiBuiB pisHMX ranysen npasa. bisbuw
iHTeHCMBHO Npobaema cTana JOCAigXKyBaTUCA i3 HAOYTTAM
YMHHOCTi HOBOro KpmMiHaibHoro 3akoHy — KK 2001 p. Ha-
ykosui (I.C. Tokapcbka, O.B. battok, O.I'. Kon6, J1.1. Mini-
wyK, O.M. ®igpsa, B.C. HanuBalko) HamaratTbCsa Mo-Ho-
BOMY OCMMCJ/IMTU 3aBAaHHSA, AKi NOCTOATb Nepes opraHamu
CYZ0YMHCTBA B YaCTUHi 3abe3neyveHHa npaB Ta 3aKOHHMX
iHTepeciB noTepninoi 0cobu AK OAHOMO i3 YYaCHMKIB KpM-
MiHanbHoro npouecy [2].

Y  MmiXaucumnniHapHOMYy KONEKTMBHOMY MpaBOBO-
My JochifXeHHi Ha nigctaBi y3arasibHEHHA pe3ynbTaTiB
BMKOHaHHA y 2006-2007 poKax HayKOBOro npoekty «[lpo-
61eMM 3axMCTy MpaB Ta 3aKOHHMX iHTepeciB noTepniimx

BiZ 37104MHY B YKpaiHi» po3rnagatloTbCA MUTaHHA, MoB’A-
3aHi i3 BU3HAYEHHAM MOTEpNisoro, Moro Micuem y cucTemi
03HaK 3JI04MHY, MpoLecyasJibHUM CTaHOBMLUEM, BMJIMBOM
Ha po3cnifyBaHHA 3/104MHy [3].

KonektnBom aBTopiB (B.B. Bacunesmuy, A.l. Tenb,
B.M. 3axapos, |.C. flkoBelpb) aHanisyloTbCA 0OCOB/IMBOCTI
3axXMCTy MNpaB MOTEpPMisioro 3acobamm Ta 3axoAamM, AKi
npuMTamMaHHi  KpUMiHa/sbHO-BMKOHABYOMY 3aKOHOAABCTBY
[4]. Hwumn BYyeHMMM (O.A. Banuyk, |.0. /mitpiesa,
b.B. Manunwes, 3.M. CaigoBa) yknajaetbcsa XpecTtomaris,
B AKiM HaJalTbCA €BPOMEMCHbKi CTaHAApPTM, aHaNi3yeTbCs
3apy6irKHe 3aKOHOZABCTBO Y cdepi BiAlKOAYyBaHHA NoTep-
NiJIMM Bif, HACUNBHULBKMX 3/104MHIB [5].

OKpemi npobnemu 3axucTy npaB MOTEpMisnoi 0CcobU €
npeameToM crneLianbHMUX JoCAiKeHb AK KpUMiHaIbHO-Npa-
BOBOro, TakK i KpWMMiHa/IbHO-NpoLeCyasbHOro Hamnpamy.
MuTaHHA npuvpoan Ta POpMyBaHHA MPaBOBOi aKTMBHOCTI
noTepnisioi 0cobu AK cy6’ekTa KpuMiHaibHO-Mpouecyab-
HOT AisanbHOCTi po3rnagaetbca y moHorpadii H0.0. Mypaxu
[6]. MpaKTMyHO y BCix 3a3HaYeHMX AOCNiAKEHHAX 3BepTa-
€TbCA yBara Ha HeobXiZHICTb NOAANbLIOrO YA0CKOHaIEHHSA
YMHHOrO 3aKOHOZABCTBa LIOAO0 3aXMCTy MpaB noTtepninoi
0cobM, npuMBeZeHHA ii MpaBOBOro CTaTycy y BiAnoBiaHICTb
[10 BUMOI MiXXHapoZHOro rnpasa.

MeTa cTaTTi — JOCAIAMTM 3axMCT MnpaB MNOTepniimX
yepes aHa/i3 CTaHy YMHHOrO KpUMiHa/JIbHOIO Ta KpUMi-
Ha/IbHO-MpoLEeCyasibHOro 3aKoHoAaBCTBa YKpaiHu 3 BM3Ha-
YEHHAM MNepCneKTMB YAOCKOHANIEHHA BiAMOBiAHO A0 MiX-
HapoAHO-MpaBOBMX CTaHAAPTIB.

Buknag ocHoBHoro martepiany. Y JOKTpUHi npasa
J0OBOAMTBCA, Wo came Yy 80-x pokax npob6siema npas Mo-
Tepnifioi 0cobm Habyna MiKHApPOAHOrO 3HAYEHHS i € npea-
METOM O0OroBOpPEHHA Ha MiXHapoAHO-NPaBOBOMY PiBHi
fotenep [7]. Takui BUCHOBOK CMpaBEeL/IMBO 3YMOBJ/IEHMM
[0BO/ IHTEHCMBHOK HOPMATMBHO-NMPABOBOK [AiAJIbHICTIO
B LiM cdepi MixHapoAHMX YCTaHOB SIK €BPOMNEMCHbKOro, TaK
i cBiToBOro piBHiB: 24 nmuctonaga 1983 p. Pagor €sponu
6yna npuiHATa KoHBeHUis npo BiAlWKoAyBaHHA 36MTKiB
KepTBaM HaCUJIbHMUBKUX 3/104MHiIB; 28 4yepBHA 1985 p.
KomiteT MinicTpiB Pagn €Bponu 3atBepaKye PekomeHaa-
UiT WoZo posii NoTepnizioro B Mexax KpMMiHa/IbHOro npasa
Ta KPUMiHa/IbHOrO MpoLecy Ta LWoAO AOMOMOIU XepTBam
BiKTMMi3auii; 25 nmcTtonaga 1985 p. pesontouieio Ne 40/34
leHepanbHOi Acamb6nei OOH 6yna 3aTBepaxeHa [Jekna-
pauifi OCHOBHMX NMPUHUMMNIB AN1A KEPTB 3/104MHIB Ta 3/10B-
MBaHHA Bnagot; 15 6epesHa 2001 p. PamKoBe pilleHHsA
Pagn €C npo micue KepTB 3/104MHIB Y KpMMiHa/IbHOMY
CyA0YMHCTBI; 24 yepBHA 2002 p. y mexax EKoHoMiuHOT Ta
CouianbHoi Pagu OOH npuimMatoTbesa Pesosouii woao pos-
BMTKY Ta iMnieMeHTaLii 0CHOB meJiaulii Ta BiagHOBAOBa/Ib-
HOro npaBocyAAA y KpMMiHa/lbHOMY npaBocyAaai Ta, Biano-
BiiHO, W00 OCHOBHWMX MPMHLMNIB BUKOPUCTAHHA NPOrpam
BiHOB/IIOBa/IbHOr0 NPaBOCYAAA B KPMMiHA/IbHMX CnpaBax
TOLLO.

3micT cT.cT. 2-4 €EBponelcbkoi KoHBeHUii npo Bia-
WKOAYBaHHA 30MTKIB XepTBaM HaCMJ/IbHULIbKMX 3/104MHIB
(PE 1983 p.) MICTUTb MONOXEHHA, AKiI 3BepTalTb YyBa-
ry AepxaB CBiTy Ha Heo6XiAHICTb BCTaHOBJIEHHA MeXxa-
Hi3My y4yacTi fepaBW Y BifLUKOAYyBaHHi 3GUTKiB, X04 6M
CTOCOBHO MEBHWX KaTeropin oci6 (y pasi BUMHEHHS yMMC-
HUX HAaCU/IbHMLBKMX 3/I0YMHIB, HAaCNiAKOM AKMX € CrpM-
YMHEHHA iCTOTHOT WKoAM (i3MYHOMY CTaHy 0COGM; o0
oci6, aKki nepebyBann Ha YTPUMaHHi 3arMbIMX BHACNiZOK
3/104MHY). HafaeTbca 0co6mBe 3HaYeHHA (aKTy HaZaHHA
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notepninix oco6i NoBHoOT iHopmaLii Wwoao Buais, niacras,
nopAAKY BifLUKoAyBaHHA 3anogiaHoi wkoam [8].

Y [eknapauii OCHOBHMX MPMHUMMIB ANA XepTB 3/10-
UYMHIB Ta 3710BXMBaHHA Bnagow (OOH 1985 p.) HajaeTbeA
TIYMAYEHHSs! «KEPTBW 3/I04MHIB>» IK TaKoi 0COBM, AKIM iH-
AMBiZlyanbHO abo KONIEKTMBHO 3anoAifiHo WwKoAy (di3nuHy,
MopasibHy, MaTepiasibHy), CPUYMHEHT ICTOTHI O6MEKEHHS
OCHOBHMX MpaB HE3aKOHHMMM AiAMM UM 6e3AiAbHICTIO.
MNepen6ayeHi pisHi MexaHi3MM 3axmMCTy npaB MOTepniamx,
AKi nepebyBatoTb y cdepi npaBocyaana: AOCTyn A0 Mexa-
Hi3MiB nNpaBocyzaA; iHOpMyBaHHA Npo ixXHi NpaBa, o6car
Ta TePMiHM KpUMMiHa/IbHOrO NPOBaJMKEHHSA; 3abe3neyeHHs
MOX/IMBOCTEM BWCJ/IOBJ/IOBAHHA CBOIX [JYMOK, Mo6axKaHb
Ha BiZjNoOBiJHMX eTanax CyZ0BOro po3r/iajy CrpaBu; BXKUTTA
3ax0A4iB 6e3neku LWoao noTepnisioro Ta Moro cim’i; 3ainc-
HEHHA pecTUTyUil — BiAWKOoAyBaHHA LWKOAM MpaBonopyLu-
HMKamMK (4M TpeTiMM ocobamu); iHaHCOBa KomneHcawis
3 GOKy JepaBu, collia/ibHa JornomMora Towo. 3aKpinieHo
cTaHAapT, 3MIiCT AKOro nosAra€ y Tomy, WO KepTBM 3/10-
YMHIB MalOTb MPaBO Ha LUBMAKY KOMMEHCaLilo 3a 3anofiaHy
WKOZY BiZNOBiZHO A0 HaLiioHa/IbHOrO 3aKOHOZABCTBA, AKe
Ma€e BM3HayaTH Pi3Hi MOXK/IMBOCTI ANA CTBOPEHHA Ta pos3-
LUMPEHHA HalioHaNbHMX POHAIB ANS HaAaHHS KOMNeHcauil
}KepTBaMm 3JI04MHIB. MpoTe BUOKPEMIOETLCA TOM (AKT, Lo
JepaBaM CAnig BXMTM 3axoAiB A0 HajaHHA ¢iHaHCOBOI
KOMMEeHcauii XepTBaMm, AKi 3a3Ha/IM TAXKKUX TiNEeCHMX YLU-
KOAKEeHb Ta CiM’AM (YTPMMaHUSAM) 0Cib, AKi MoMepan uu
CcTanu HegiesgatHmumu [9].

OTxe, yBara 3BepTaETbCA Nepeaycim Ha TAXKKI Hacub-
HUUBKi 3/1104MHU. Came 3MiCT Ta cyTHicTb ui€ei Jdeknapauii
ctann npeametoM ob6roBopeHHss Ha VIl KoHrpeci OOH
WOAO MonepesKeHHA 3/I0OYMHHOCTI «MiKHapoaHe cniBpo-
GITHALTBO B rajny3si 3anobiraHHA 3/I04MHHOCTI Ta KpUMI-
HanbHOro npasocyaaA B XXI ctonitti» (FaBaHa, 1990 p. ),
HaZanM NigcTaBu ANA peKoMeHaauil ypajam AeprkaB pos-
pOGUTU Mporpamm LOAO MEeXaHi3My KoMneHcauii WKoaM
XepTBaMm 3104mHiB [1].

CyTHicHoto o3Hakow PamKkoBoro pileHHs Pagu €C «[po
Micue KepTB 3/I04MHIB Yy KpMMiHA/IbHOMY CYAOYMHCTBi»
(2001 p.) € cnpAMOBaHICTb Ha AOBeAEHHSA HeobXigHOCTI
Ta CBOEYACHOCTi MOLWYKIB Pi3HMX aNbTEPHATMBHMUX LUNAXIB
[0 BMPIWEHHA KPMMiHaNIbHO-NPaBOBOro KOHMIKTY, AKi
MOYTb 6YTM No3a MeXKamMu TPaaMLiMHOro KpUMiHasIbHOro
NpoBaZKeHHA (KpMMiHa/IbHOro nepecnigyBaHHs) B MOBHO-
My 06cAa3i. OJHUM i3 TaKMX CNocobiB € MPMMUPEHHA Nifo-
3ptoBaHOro (06BMHYBAYEHOr0) 3 NOTEPNizIo 0C060t0, Lo
€ HeBiA' EMHUM CKNaAHWKOM BiAHOBHOrO npasocyaas [10].

@aKT YyTBOPEHHA NEBHOT CUCTEMM MPOrPeCMBHMX Ta ry-
MaHHMX 3a CBOEK CYTHICTIO MiKHApOAHO-NPaBOBMX HOPM
(CTaHAapTiB) LWOAO 3aXMCTY XepTB 3/104MHIB Y NoJasibLuo-
My CYTTEBO BMNJIMHYB Ha pe(OpMyBaHHA 3aKOHOaBCTBa ba-
ratboX KpaiH, 3o0Kpema i YKpaiuu. lpuBeaeHHA BiTUM3HA-
HOro 3aKOHOAABCTBA Y BifNOBiAHICTb A0 BULLE 3a3HAYEHMX
[JOKYMEHTIB MoTpebyBaso CYTTEBMX 3MiH KpWMMiHa/bHOro
Ta KpMMiHa/IbHO-MpoLecyanbHOro 3aKOHOAAaBCTBA AK TaKMX
raaysen npasa, WO MICTATb OCHOBHi MOJIOXKEHHS, MOHAT-
TA, Kateropii, 3acobu ix peanisauii y cdepi 3axucty npas
Ta 3aKOHHMX iHTepeciB moTepninoi ocobu. Pesynbratom
pedopMyBaHHA BiTYM3HAHONO 3aKOHOAABCTBA BiJNOBiAHO
[0 FO/I0BHOT CYTHOCTi 3a3HaYeHMUX BULLEe CTaHJApTiB CTaium
CYTTEBi HOBE/IM KPUMiHANIBHOMO Ta KpMMiHa/ibHO-MNpoLecy-
a/IbHOr0 3aKOHOZABCTBa, AKi MiaTBEpAMM NOCTYNoBi KpoO-
KM YKpaiHWM B HanpAMi NOCUIEHHA rapaHTii 3axmcTy npas
noTepnisioi BiA 3/104MHY 0CO6M.

OpraHi3alilHo-npaBoBi acnekTh
[l0CYyZl0BOro cniacTea

LUloao KpuMiHanbHOro 3aKoOHOAABCTBA. 3 HabyTTAM
YnHHOCTi HoBuM KK y 2001 poui Bce BifvyTHile cTae Moro
CrpAMYBaHHA Ha MOLIMPEHHA NPMBaTHO-NPaBOBOro CKaj-
HWKa O KPUMiHa/IbHO-MPaBOBOro perysoBaHHA, a Bigno-
BiAHO, 3BYXEHHA NeBHWM YMHOM Ti€i cdepu, Ae Aie aBTo-
puTapHe ny6aiyHo-NpaBoBe pery/oBaHHA. Came Takui
niaxiZ € BiATBOPEHHAM HOBOIrO MMUCJIEHHA Ta HabyTTA 0CO-
6/1MBOr0 3HaYeHHA A8 3aKOHOAABLSA MiXHapOAHO-MpaBo-
BMX CTaHZapTiB, 3apybiXHOro A0CBidy B YaCTMHi MOLIYKY
aNbTepHaTMBHMX BapiaHTiB BMPilLEHHA KpUMiHanbHO-Mpa-
BOBMX KOHM/IKTIB (TMM Gi/lbLl Y pa3i BUMHEHHSA HE TAXKMX
3/104UHIB).

He3Baxkaroum Ha [0BOJi LIMPOKE BMKOPWUCTAHHA Ka-
Teropii  «noTepnifMi> Yy  UYMHHOMY  KPUMiHa/IbHOMY
3aKOHO/ZABCTBI, AK Y 3arasbHii, Tak i OCo6MBiN YaCTUHI
KK (o3HakM noTepnisioi ocobu BM3HA4alOTb OCOG/MBOCTI
AIK OCHOBHOrO, TaK i KBanipikoBaHOro CKnaZy 3/I04MHIB),
3aKoHOZaBelpb He HaJae KpUMiHa/lbHO-NPaBOBOro BWM3Ha-
YEeHHS LbOro MoHATTA.

HoBenoto € Te, WO 3Ha4YHO po3wmMpeHa cdepa BnIMBY
noTepnisioi 0ocobu Ha BperyioBaHHA KpWMiHa/bHO-Npa-
BOBMX KOH(MAIKTIB 6€3 3aCTOCyBaHHA KpMMiHanbHOI Bij-
nosifanbHocTi: Bnepwe y cT. 46 KK 3akpinneHi niacrasm
i YMOBM 3BilbHEHHA 0OCOGM, fAKa CKOiNa BMepLUEe 3/I04MH
HEBE/IMKOI TAXKOCTi, HeoBEepeXKHWM 3/M10YMH CcepeaHboil
TAXKOCTI (KpiM KOpYNUiMHUX 3/104MHIB), Bia KpUMiHaNbHOI
BiANOBiAaNIbHOCTI y 3B’A3KY i3 MPMMMPEHHSM 3 noTepni-
JIMM. Y TaKoMy pas3i 3BiIbHEHHA MOX/IMBE JIMLLIE Ha YMOBaxX
noTepnisioi 0cooM.

MoknagaHHA 060B’A3KY BiAWKOAYBaTM 30UTKM MO-
TEpNiIOMy MOXe CTaTM CYTTEBUM CKJIAJJHMKOM nepeni-
Ky TMX YMOB, 3a HasABHOCTi AIKMX 0COba MOxe crozisa-
TMCA Ha 3Bi/IbHEHHS Bi4 MOKapaHHA 3 BWMNPOOYBAaHHAM
(cT. cT. 75, 76 KK). | xoua 6e3nocepeiHbO B LMX HOPMax
He MAeTbCA Npo BiAlWKOAYBaHHA 36MTKIB, anpobaLllii-
Ha Mporpama MOXe OXOMJIIBATK LeW 3axiZ fK CKAAHMK
(M. 4 4. 2 c1. 76 KK). Agxe came cTaBieHHs JO noTepni-
JI0ro, BiALWKOAYBaHHS 30UTKIB MOXYTb CTaTM Ti€EHD OCHOBOH
ONA NPUMHATTA PileHHA CYAOM MPO MOXJ/IMBICTb BMMpaB-
JIEHHA BUHHOT 0CO6M 6€3 peasibHOro BiJ0yBaHHA NMOKapaHHs.

MoKnagaHHA Ha HEMOBHOJITHbOrO, AKMM JocAar n’aT-
HaAuATUPIYHOro BiKy i Ma€ MalHO, KOWTKW abo 3apo6iToK,
060B’A3Ky BiAlIKOAYBaTM 3anoAisaHi MaMHOBi 36MTKM po3-
rnAJaEeTbCA 32 YAHHUM 3aKOHOL,ABCTBOM SIK OJMH i3 MPUMY-
COBMX 3aX0AiB BUXOBHOIO XapaKTepy LWoA0 HEMOBHOJITHIX
(M. 4 4. 2 cT. 105 KK).

[o6poBinbHe BiAWKOAYBaHHA MOTEPMiNOMY 3aBAaHOM0
36UTKY ab0 YCYHEHHSA 3amnofisHoi WKoAM, HaJaHHA noTtep-
ninomy 6e3nocepefHbO MiC/IA CKOEHHA 3/104MHY CBO€EYacC-
HOi MeaM4YHOT abo iHWOT Aonomorn € ob6CTaBMHaMM, SKi
MOXYTb MOM’AKLUMTM MOKAPaHHA Y pa3i CKOEHHA 3/7104MHY
6yAb-AKOT TAXKOCTI (n. 2 4. 1 cT. 66 KK).

Y neBHMX BMMaZKax OCOBGUCTICHMM couiaslbHUM, AEMO-
rpaciyHmMM, NcMxodianyHMM Ta npodeciMHUM BRacTMBOC-
TAM MOTEPNiJIOi 0CO6U HaAaeTbCA KBanidikytoue (0c06aMBO
KBaniikytoue) 3HayeHHsA, a BiAMnoBiaHO, BOHM po3rasaa-
I0TbCA AK 06CTaBMHM, AKi OBTAXKYIOTb MOKapaHHA (cT. 67 KK)

Omxe, nopiBHAHO i3 nonepeaHiM KK (1960 p.) 4nHHe
KPUMiHa/IbHe 3aKOHO/AABCTBO CYTTEBO BiApi3HAETbCA HasAB-
HiCTIO ZI0BONI WMPOKOro nepeniky nijcras Ta YMOB BMJIMBY
noTepnifioi 0cobM Ha 06cAr Ta GopMM KpMMiHanbHOI Bigno-
BiJla/IbHOCTi, BUAM NOKapaHHA.

MpoTe B nojanbwoMy MOTpeGyeE CBOro BMPilEHHA
npo6seMa po3MeXyBaHHA KpMMiHa/IbHO-NPaBOBOro Ta
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OpraHi3alilHo-npaBoBi acnekTh
A0CYy[0BOro cnigcrea

KPMMiHa/IbHO-MpoLecyaslbHOrO MOHATTA  «MNOTEPMiani».
Jinwe y KMK mictuTbCcsa 3akoHoAaB4Ya AediHiuia notep-
ninoro (cdisMyHa ocoba, fAKiM KpUMiHa/NbHMM MpaBoOMO-
pYWEHHAM 3aBJaHO MOpa/ibHOi, i3nMyHOi abo MaMHo-
BOI LUKOAM), AKA, HA AYMKY OKpPEeMMX YYE€HMX, € AOCUTb
MOBHOIK Ta YiTKOW, asie JiMwe 3 TOYKM 30py noTepninoro
AK Cy6’eKTa KpMMiHa/IbHOroO Mpolecy, ase He Bignosigae
notpe6am KpuMmiHasbHOro npaBa. Maemo moroamMtucsa i3
TMM, LIO 3a 3MICTOM Ta CYTHICTIO Lii MOHATTA € HEOLHaKO-
BMMM, OCKiNIbKM: WKOZA € A0BOA{ pi3HOGIYHOW, a He NiuLle
MalMHOBOL0, (i3MYHO Ta MOpasbHOI (AK MaeTbea y KIK);
notepninot Moxe 6yTh i ocoba, WoA0 AKOT HE BUHECEHO
npouecyasibHe pilleHHA MpPO BM3HAHHSA i AK Takow (Na-
TEHTHICTb 3JIOMMHHOCTI); i HaBMaKM, He KOXHa 0C06a,
AIKa BM3HaHa MpoLecyasibHO NOTEPMiJiol, He € noTepni-
Jioto Big, 37104mHy [11].

BuaineHHAa noTepnisioro AK CaMOCTiMHOT KpMMiHab-
HO-MpaBoOBOT KaTeropii, Lo 3YMOB/IOETbCA MOCUJIEHHAM
yBaru A0 iHAMBiAyaNbHMX BACTMBOCTEM, LiHHOCTEM MO-
Tepninoro fK Cy6’eKTa OXOPOHIBAHMX KpUMiHa/IbHUM
3aKOHOM CYCMiNIbHUX BiJHOCUH, HEOOXiAHICTIO NigBMLLEHHA
AKOCTi 3axMCTy iHTepeciB noTepninoi ocobu. Cepes 03HaK
noTepnizioro KpMMiHa/lIbHO-NMPaBOBOr0 3HAYeHHA (Kpim
couiasbHOT CYTHOCTI Ta nigcTaB A/A MOSABM MOTepninoro)
Ha3MBalOTbCA: XapaKTep 3anoAisHOT LWKOAM Ta CTaBJIEHHA
notepnisioro Ao Hei.

He MoHa He noroamMtmcA i3 TMM, LLO MOHATTA NoTep-
nifnoro HeBiAAiNbHE Bif MOHATTA WKOZA, WO XapakTep Ta
BUA WKOAM (MaMHOBOI, (hi3nyHOi, MopasibHOi, couianbHOT
TOLLO0), 3anoAisHOT NOTEpNiJIoMy, MaloTb CTaTW KOHCTaTyo-
YMMM MOro o3HaKamM [7].

Lli npo6nemMn wWoao po3MeXKyBaHHS CYTHICHMX O3HaK
NoTepniJioro y KpuUmiHaZbHOMY Ta KpMMiHa/lbHO-MpoLecy-
a/lbHOMY MpaBi MatoTb 6YTW BMpILLEHi came LIAXOM 36711-
YKEHHA HayKOBMX MO3MLiM Ha MiAcTaBi BU3HAHHS TOro, LWO
CaMe B MOMEHT CKOEHHA 3/104MHY 0C0ba CTa€ NOTEPMisIoko,
6e3BiZJHOCHO Z10 BN1IaZHOro Cy6’EKTMBHOIO BOJIEBUAB/IEHHS,
o, 6e3yMOBHO, CMpMATUME 3aXMCTY MOro NpaB y KpWMi-
Ha/IbHOMY NpaBoCcyAf;.

BucHOBKM. [1igCyMOBYOUM 3a3HauveHe, C/ij 3BEpPHYTH
yBary Ha Te, L0 YMHHE KPMMiHa/ibHe Ta KpUMiHabHO-Mpo-
LecyasbHe 3aKOHOJABCTBO MIiCTUTb CMCTEMY MpPaBOBMX
HOPM, AIKi CyTTEBO MOLLUMPIOIOTb MPaBOBUI CTaTyC NoTepni-
JI0i 0Co6M B KpUMiHaZIbHOMY NPaBOCYAAl, MOXKYTb CrpUM-
MaTUCA AK BiATBOPEHHSA 3MICTy Ta CYTHOCTi MEBHMX MiXKHa-
pPOAHO-MPaBOBMX CTaHAAPTIB.

MpoTe, 3 iHWOro 60Ky, HaABHICTb MEBHMX Cynepeuy-
HOCTEM MiX HOBMMM KPMMiHa/IbHO-MPABOBMMM Ta KPMMI-
Ha/IbHO-MpoLeCcyaNbHUMKU  iHCTUTYTaMM, WO CTOCYITbCA
noTepnisioi 0cobu, BMMarawTb MNOAA/NbLIOrO noraubne-
HOro JocC/nifyKeHHA TXHiX O3HaK, BM3HAYEHHS KpUTepiiB
CMiBBiAHOWEHHA 3 TUM, LWO6M HEJOCKOHANICTb YMHHOro
3aKOHOZABCTBa He BMJ/IMBasa Ha CTaH MPaB03acTOCYBaHHA,
a BignoBiAHO, 3aKOHHICTb Ta cnpaBeA/IMBICTb NpaB03acTo-
COBHMX pilleHb CTOCOBHO NOTEepnisioi 0CobM He NpU3BOAM-
Jla 10 NeBHMX 0O6MeXKeHb Ti npas.

F0/I0BHOK MPOGJEMOI0 3a/IMLIAETLCA HeAOoCTaTHIM pi-
BEHb BiAWKOAYBaHHSA MoTepmninii ocobi 3aBAaHMX 3/104U-
HOM 36MTKiB. HeHanexHa yBara A0 UbOro nMTaHHA 3peLu-
TOIO 3YMOBM/IA HeAoCTaTHiM piBeHb 3axMCTy MpaB LMX
0ci6 y KpumiHanbHOMy npaBocyafi, npussena Ao BigcyT-
HOCTi HaneXHOro NpPaBOBOro MexaHi3my 00 MOHOBJ/IEH-
HA MOro monepeaHboro CTaTycy, MOPa/ibHOro Ta marepi-
a/IbHOrO0 CTaHy, 3yMOBJOBasa HEBiZANOBiAHICTb YMHHOrO

3aKOHOZaBCTBa 3arasibHOBM3HAaHMM MiXKHapOAHO-MNpaBo-
BMM CTaHZapTaM Yy 3a3HayeHin cdepi.

Mpo6aemu 3anpoBagsKeHHsA pecTUTYLiMHOro npaBocys-
[A, NOCUNEHHA PONi fiepXKaBn Y KpMMiHaIbHOMY NpaBoCy /-
Ai, a BignoBigHoO, y 3a6e3neyeHHi BigWKoAyBaHHA LWKOAM
noTEpMiZIOMy HOCATb KOMMJIEKCHUI XapaKTep, NoTpetyoTb
yXBaJIeHHA cneuiasbHOro 3akoHy, a BignoBigHO A0 HbO-
ro YAOCKOHaNEHHA AK KPUMiHa/lbHOro, TaK i KpuMMiHasb-
HO-MpoLeCyasibHOro 3aKOHOAAaBCTBa.
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