Mpo6aemu cTaHOB/IEHHSA MPaBOBOT
AEMOKpPaTUYHOI epKaBu

UDC 340.12
DOI https://doi.org/10.32850/sulj.2022.3.2

ENSHRINING LEGAL COERCION AS A PREROGATIVE
OF THE RULE OF LAW

Topicality. State, law, politics and morality were
created within and for society. Human society determines
the meanings and purposes of the other categories often
generously but misleadingly called the common good or
happiness. It is the point of departure and of return for
all social, political and moral constructions. Whatever
the reality may be closer or further from the idea as
such, the concept of the rule of law is well outlined in
the doctrine of the state everywhere. It is particularly
noticeable in countries liberated from communist
totalitarianism that the “rule of law” approach is
a reaction against the dictatorial state, which has
oppressed man, either through the abuse of illegality or
through the enactment and enforcement of unjust laws.
Even when we deal with the rule of law, aiming at practical,
applicable purposes, we cannot proceed otherwise
than starting from the clarification of the concept.
And this all the more because, although it marks one
of the spectacular transformations taking place in
the countries of Central and Eastern Europe, so including
in the Republic of Moldova, the concept of the rule
of law risks, although it should not, to remain a simple
obstruction, an unknown sea for most of the people in
the mentioned countries. The purpose of the article
is to study legal coercion as one of the traditional state
management methods from the standpoint of the exclusive
prerogative of the state to implement it. Methodology.
The research uses a natural-law approach and a number
of methods aimed at a systematic and meaningful analysis
of the problems of state coercion, the most important
of which are generalization, dialectical, historical
and integrative methods. The results obtained. It is
concluded that the legal coercion applied by the state
must involve proportionate measures and sanctions, in
such a way that, on the one hand, it creates the necessary
inhibiting factors in the conscience of those who would try
to break the law and, on the other hand, it strengthens
the feeling of security in others, inspiring them with
the conviction that the law, the state, protects them
and that they should not resort to non-state, unofficial
means in order to take the law into their own hands. It
is absolutely essential that the application of coercion
should not be used to infringe the rights and freedoms
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of individuals or to cause physical or mental suffering. We
believe that only in such a situation will legal coercion
contribute to the formation of the ethical attitude
of citizens, increasing their psychological readiness to
respect the law.
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TeHace Oner. 3akpinjaeHHA NPaBoOBOro NpMMyCy K
npeporaT1Meu NpaBoBOT epiKaBn

AKkmyanbHicmb.  [Jepxasa, npaso,  NOJIMUKa
U Mopasib 6y/1u cmBopeHi 8 cycniibcmai ma 0218 cycnisib-
cmaa. /IlodcbKe CycniibCmso BU3HAYAE 3HAYeHHA ma yini
iHWuUXx Kamezopili, AKi Y4acmo, npome OMAaH/IUBO HA3UBA-
oMb 3a2a/IbHUM 671a20M abo wacmsam. Lle moyka 8io-
npassieHHs U nosepHeHHs 018 BCiX couiasibHUX, noaimuy-
HUX i MOpa/IbHUX KOHCMPYKUil. AKoo 6u 6/1UXKYo Yu
oasbLoto He bys1a peasibHicmb 8id idei Ak makoi, KoHyen-
yia sepxoseHcmasa npasa 0obpe okpecsieHa 8 COKMPUHI
depxxasu 8ctoou. Y KpaiHax, wo 38iIbHUIUCA Bi0 KOMY-
Hicmuy4Ho20 momanimapusmy, 0cobauB0 NOMIMHO, WO
nioxio «BepxoseHCMBa npasa» € peakyiero Ha UKMamop-
CbKYy OepyKasy, AKA npueHiyysana 0uHy WAXoM abo
3/108)KUBAHHA 6E33aKOHHAM, abo yxsaseHHsa ( 3acmocy-
BAHHA HecnpasedIuBUX 3aKOHiB. Hasimb Kou Mu Maemo
cnpasy 3 BepX0BEHCMBOM Npasa, HAyi/leHUM Ha Npak-
MUYHI, 3aCMOCOBHI Yisli, MU HE MOXXeMo Npodos:Kysamu
iHaKwe, HiXX noyamu 3 YMOYHEHHA KOHUenuyii. | ye mum
6inbwe, wjo, He3B8axar4u Ha me, Wo ye € ooHiew 3 spa-
)Karo4ux mpaHcgopmayiti, AKi 8iobysarombca y KpaiHax
LenmpanbHoi ma CxioHoi €sponu, 3okpema Pecny6niyi
Mondosa, KoHUenyia Bepxo8eHCMBa Npasa pu3uUKyeE, Xo4a
BOHA He NOBUHHA 3Q/IUWIUMUCA JUllle NEBHOK NepewKo-
doto dn4 6inbwocmi todeli y 32adaHux KpaiHax. Memoro
cmammi € JOC/iOKeHHS Npasoso20 NPUMYCY AK 0OHO20
3 mpaduuiliHux dep»xasHUX Memodis ynpasiiHHA 3 No3uyii
BUK/IOYHOT npepoaamusu depxxasu Ha Lio2o 30ilicHeHHS.
Memodosiozis. Y 0ocnidxeHHi BUKOpUCMAHO Npupoo-
Ho-npagosul nioxid ma HU3Ky Memodis, CNPAMOBAHUX Ha
cucmemHudl i smicmosHull aHaniz npobemamuku depxxas-
HO20 nNpuMycy, HalUB@KAUBIWUMU ceped AKUX € y3a2a/lb-
HeHHs, dianekmuyHull, icmopuy4Hul ma iHmezpamugHull
memoou. Haykosa Hosu3Ha. Lle ooHe 3 nepwux doc/i-
OKeHb, NpuCBAYeHe NUMAHHI0 NPAaBoB020 NPUMYCY 8 KOH-
meKcmi BUKOpPUCMAHHSA 020 3 GOKY Oepxasu 3 MEemoto

peanizayii ii 810HUX NOBHOBAXKEHb Y Cy4aCHUX NOJTiMu-
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KO-Npasosux peasisx, 30Kpema 3 ypaxysaHHAM 0ocsidy
depxxasomsopeHHsA 8 Pecnybniyi Mondosa. Pesysimamu
docnidzkeHHSA. 3pobsieHo BUCHOBOK, WO npasosuli npu-
MVYC, AKUl 3acmocosye dep»kasa, 3 00Ho20 GOKY, NOBUHEH
neped6ayamu nponopyiliHi 3axo00u Ma CaHKUii maxkum
YUHOM, W06 cmsoposamu HeobxioHi 2as1bMiBHI YUHHUKU
y cgidomMocmi mux, Xmo HaMa2amumembCsa Nopywumu
30KOH; 3 iHWo20 6OKY, 8iH MAE nocusioeamu 8id4ymms
6e3neKu 8 iHWUX, BCEIAMU iM NEPEeKOHAHHSA, WO 3aKOH,
depasa 3axuwae ix ma wo BOHU He NOBUHHI B0asamucsa
0o Hedep:asHuUX, HeodiyiliHux 3acobis, W06 y35mMu 3aKOH
y €807 pyKu. YKpali 8ax/1ugo, Wob npuMyc He BUKOPUCMO-
8YBABCA 0/1f nopyweHHA npas i ceo600 ocobu abo ons
3ano0iAHHA (Di3UYHUX YU NCUXIYHUX CMpaxKoaHb. Jluwe
8 makili cumyauii npasosuti npumyc cnpusmume opmy-
BAHHIO €MUYHO20 CMABJIeHHS 2POMACAH, NiOBUWEHHIO iX
ncuxos102i4HOT 20mosHocmMi do npagonosazu.

Knodosi cnosa: Oepxasa, npaso, B8epX08eHCMBo
npasa, 3aKOHHICMb, 3aKOH, NPUMYC, NPagosuli NPUMyC,
HOpMAamusHicme.

Introduction. Until now, the critical relation-
ship between coercion and law has been somewhat
ignored. The reason, according to some theorists, is
that coercion generally seems to provide a superficial
account of the nature of law. It is not enough to define
law as simply the ability to enforce an edict. Classical
models of jurisprudence, especially those defined by
John Austin and Jeremy Bentham, have advanced this
“crude”, “uncouth” picture of law [2, p. 548].

For J. Austin and J. Bentham, laws are essentially
orders whose fulfilment is ensured by the threat of
force. This reductive picture ignores important,
independent features such as the normative and
authoritarian nature of how we perceive law. The
picture combines a form of power with the richer
social phenomenon that it represents [14, p. 42].

Moreover, some theorists argue that the focus on
the constraining nature of law over-emphasizes its
restrictive nature and obscures the constructive role
that law plays in our lives [17].

Thus, modern theorists, led by H.L.A. Hart,
deny the classical model of jurisprudence, arguing
that coercion itself cannot distinguish law from the
threat of force [12].

Most would regard the claim that law by its very
nature is coercive as controversial. Closer philosoph-
ical inspection has led some to distinguish the con-
cept of coercion from the concept of law in favour
of a richer view of the latter. First, H.L.A. Hart and
other modern theorists have noted that law is a nor-
mative system [12].

Law does not simply regard punishment as a tax
to be paid; one cannot buy the right to murder in
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exchange for agreeing to spend 30 years in prison.
By prohibiting murder, the law establishes that mur-
der must not be committed. Violations of this rule,
as H.L.A. Hart points out, are seen as grounds not
only for punishment, but also for guilt, criticism and
moral censure. Because the law is normative, legal
norms are not reducible to amoral orders.

Secondly, the law is a system of rules that claims
practical authority [18].

The state enacts rules that determine how we
should act. This means that legal prohibitions can-
not be equated with other reasons, such as self-in-
terest or the simple desire to obey the law. The law
does not accept or tolerate the kind of deliberation
we are used to adopting in everyday life to justify
some actions: “Well, on the one hand, it’s illegal,
but on the other...” Instead, law implicitly assumes
that all the reasons have been considered and that
an authoritative legal decision has been made. This
position is called the “legal view” [18].

The position of law is a clear one: when the indi-
vidual is told how he should (or should not) act, he
has no alternatives other than those provided by
law. Even when the law permits acts that are nor-
mally violations, the exceptions themselves are reg-
ulated by law. Moreover, the law has the capacity to
enact authoritative grounds in an unlimited range of
situations; that is, the law is “globally authorised”.

These characteristics, normativity and author-
ity, are absent from the classical model proposed
by J. Austin and J. Bentham. However, in abandon-
ing the classical model, legal philosophers too often
treat coercion as peripheral to law.

Materials and methods. This study not only
shows that coercion is important from the perspec-
tive of human nature but also argues strongly that
coercive sanctions are a necessary and perhaps the
most important feature for explaining legal norms.
Even legal scholars who have apparently placed
coercion within the concept of law have left it con-
tingent. For example, H.L.A. Hart considers sanc-
tions and coercion necessary as a safeguard against
disobedience. The additional fact that H.L.A. Hart
excludes closely related communal societies from
this requirement seems to leave coercion out of
conceptual necessity. The focus will be on the legal
aspect of legal rules. The ability to use coercion in
particular circumstances defines legal norms. The
fact that coercion is necessary in human societies,
being a pragmatic matter, does not give us sufficient
clarity about its conceptual place. One may ask why
some theorists find the argument that coercion is
pragmatically necessary insufficient when the most
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basic portrait of human beings includes within itself
the need for coercion? Thus, apparently, there is no
obvious reason why we should not be satisfied with
the necessary connection between law and coercion
in human society and thus forego further investiga-
tion. Does it not suffice to note that coercion is nec-
essary in all nomologically possible scenarios?

However, the claim of the necessity of coercion
lies at the very heart of the concept of law. Our
concept of law would be incomplete, undefined and
unclear without the awareness that coercion is at
least part of it. Finally, defining coercion as a neces-
sary feature of law reminds us of the power of law
and its need for continuous justification. This paper
deliberately avoids stating conditions that would
morally justify the coerciveness of law in its entirety.
Instead, it focuses on establishing and emphasizing
the inherent coercive nature of law. Coercion, far
from being an artifact of human frailty, is insepa-
rable from our concept of law. As long as the law
exists, its coerciveness places a moral burden on
everyone. In contrast to the natural law approach
used by the author in his research, the positivist
conception of law has long encouraged citizens to
consider it separately from morality, thereby sub-
jecting law to critical moral judgment.

Results and discussion. Professor Gh. Costachi
declares that: “In doctrine, practically unanimously,
the idea is supported that the coercion applied by
the State must be legitimate. It is important, how-
ever, that this depends, first of all, on the legitimacy
of state power itself, by which is meant the recogni-
tion and confirmation of its legality. In general, the
legitimacy of state power is expressed in terms of
the correctness, legality and appropriateness of the
power in relation to the expectations of individuals,
social groups and society as a whole” [7, p. 7].

The simplest jurisprudential model exploring
the relationship between coercion and law largely
equates the two. This model, proposed by J. Aus-
tin and J. Bentham, attempted to distinguish law
from other systems [2, p. 578]. J. Austin describes
law as a group of imperatives or stable orders. Just
because someone is liable to be punished for vio-
lating an order, he has a duty to obey that order.
Consequently, the harsher the sanction, the greater
the force of the duty. In this model, the notions of
order, sanction and duty are inseparable. It is impor-
tant to note that a sanction does not merely ensure
the effectiveness of the order; rather, it is the sanc-
tion itself that imposes a duty: “The greater the
possible evil and the greater the chance of causing
it, the greater is the effectiveness of the order and

the harder the force of the duty: or (substituting
the exactly equivalent expressions), the greater the
chance that the order will be obeyed and that the
duty will not be violated” [2, p. 579].

J. Austin sees the law as little more than a set
of stable orders backed by the threat of penalties.
It follows from J. Austin’s conceptualization that
orders without sanctions attached cannot properly
be called laws. J. Austin describes such orders as
“imperfect laws” [2, p. 579].

Without the threat of sanctions, such dicta can-
not properly be characterized as orders and cannot
give rise to any duties or obligations. By defining
laws as orders coupled with the threat of sanctions,
J. Austin’s model excludes other normative systems
that are often combined with or compete for recog-
nition as legal norms. Specifically, J. Austin distin-
guishes between customary laws and laws properly
considered “lawful” [2, p. 579].

J. Austin acknowledges that violations of cus-
tomary norms can lead to social sanctions, while
at the same time asserting that these norms can-
not be regarded as law insofar as the sanctions are
not enforced by the state power. J. Austin notes
that there are potential uses of the term “imper-
fect law” that equate perfect laws with non-lawful
norms thus giving rise to non-lawful duties, whether
religious or moral: the imperfect laws of which |
now speak are imperfect laws in the sense of the
Roman jurists: that is, laws that speak the wishes
of political superiors, but which their authors did
not provide with sanctions. Many of the writers
on morality and the so-called law of nature have
attached a different meaning to the term imper-
fect. Speaking of imperfect duties, they typically
mean duties that are not lawful: duties imposed by
God’s commandments or duties imposed by positive
morality in contradiction to duties imposed by pos-
itive law. An imperfect duty, in the sense of Roman
jurists, is exactly equivalent to no duty.

At its origin, a custom is a rule of conduct
which the governed observe spontaneously or
not, in accordance with a law laid down by a
political superior. The custom is transformed into
positive law when it is adopted as such by the
courts and when judicial decisions modelled on
it are enforced by the state power. But before it
is adopted by the courts and clothed with legal
sanction, it is only a rule of positive morality: a
rule generally observed by citizens or subjects;
the only force it can be said to possess derives
from the general disapproval which falls on those
who break it.
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Thus, while social sanctions may be powerful
enough to ensure one’s obedience and regulate
a group’s behaviour, they only accompany social
norms similar to law. Adhering to this thesis, J. Ben-
tham argues that a legal mandate cannot be con-
ceived unless it binds its subjects coercively: “A law
by which no one is compelled <...> contradiction in
terms” [2, p. 580].

J. Austin does not distinguish between a legal
sanction and a social sanction dependent on the
severity of the legal sanction or the force and effect
of the social sanction on the person. Rather, the dis-
tinction depends on the source of the sanction. Any
sanction is applied to a person as a result of a viola-
tion of a social or customary norm; it does not result
from the order of a political superior.

Specifically, J. Bentham notes that whether the
burden a law imposes is onerous or gratuitous, it is
still imposed coercively. According to J. Bentham,
only insofar as the law is coercive can it affect the
practical reasoning of citizens and thus produce a
benefit; it is coercion that ultimately makes laws
effective. But, like J. Austin, J. Bentham perceives
the coerciveness of law as more than a contingent
function necessary to guarantee the effectiveness
of law. Rather, J. Bentham conceives in a deeper
sense of the efficacy that coercion imposes - effi-
cacy transforms an order into a law, which in turn
imposes duties and confers legal rights. Thus, the
compulsion that binds legal subjects is as critical to
the construction of a legal mandate as the very pur-
pose of lawmaking. Both are vitally necessary to the
conceptualization of a legal norm.

Thus, the classical model, as constructed by
J. Austin and J. Bentham, links coercion quite
directly to legal norms. Legal norms are more or
less orders backed by the threat of coercive force.
It is easy to see why modern theorists reject the
classical, reductive account of coercion in legal
norms. The mere ability to coerce someone cannot
adequately be described as law. (An older sibling,
a bully on the playground, and an assailant in the
alley may all be capable of compelling others to
respect their will. They can also issue orders backed
by attached sanctions. However, these cases cannot
be attributed to law or right.)

The mere possibility of imposing actions by coer-
cive pressure cannot constitute law. Coercion is
merely a form of exercising power over someone. The
classical model, devoid of other conditions, merely
illustrates the exercise of social power over others,
without properly describing it as law. Power, in this
sense, is a broader concept than coercion [19].
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Power is indeed a complex concept, and the law
can exercise its power in many ways. Coercion is
only one form of social power [14, p. 45].

Power can be exercised because of physical
strength, wealth, social position or personal
charisma [11].

Indeed, the law, contrary to the purely reductive
image presented, often exercises its power by being
normatively internalized by its subjects. There are
at least three important ways in which brute power
diverges from the kind of normative sanction that
is the essence of law. First, having raw power over
someone is not the same as having normative power
over that person [20].

Second, power need not claim authority over its
subject. The robber must not believe that he has a
justified right to command his victim. He certainly
does not believe that the individual he robs has a
duty to listen to him.

Thirdly, coercion alone should not be part of a
guiding or normative action and therefore should
not be a sanction. Yes, brute power can be used
as a sanction; the bully might beat you up because
you didn’t follow his order to hand over your daily
lunch money. But, of course, the bully could also
beat you up for no good reason. So the objection to
the reductive picture of the relationship between
coercion and law is true. The mere ability to compel
others to act in a certain way may not be enough to
make something law. This ability does not claim to
establish systematic or stable rules, enforce these
rules, or claim authority.

However, exposing the flaws of the classical
model, legal theorists have often been inclined to
believe that compulsion is only conditionally related
to law - a human necessity that does not define its
intrinsic nature. Although the views of J. Austin and
J. Bentham need to be supplemented, it is a mistake
to conceive of coercion as only contingently related
to law. Rather, we must initially explore the missing
features necessary to fully describe legal norms. Only
after examining the other features of legal norms can
we examine the role of coercion in fully describing
legal norms. The classical model that J. Austin and
J. Bentham outlined can be completed without
losing sight of the characterization of coercion as
intrinsic to law. To complete the classical model, it
is essential to realize that law is a normative system
and that it claims practical authority. Both of these
aspects are themselves deep topics analyzed in
detail by numerous works [13, p. 29].

Briefly discussing them may generate more
questions than answers. However, even a cursory
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approach is capable of highlighting the distinctions
necessary to identify a viable concept of law and
providing a platform from which to explore the
unique role of coercion.

Law is clearly a normative system. Like all
normative systems, it seeks to guide human activity
by setting out how we “ought” to act. Obviously, not
all laws are first-order norms.

Many laws, for example, set a deadline for paying
income tax, change other legal rules, or create
permissive rules by which someone can assume
legal duties. But taken as a whole, law cannot be
understood without recognising that it is a system
of rules. When a law emerges, it pretends to guide
human behavior [13, p. 29].

Sets out what we “should” do through a system
or body of rules. This “ought” is meant to describe
our course of action objectively, regardless of the
subjective will of the sender, receiver or third party.
There are moral, religious and personal norms. For
example, in every family there is a set of rules that
attempt to direct the behaviour of its members.
Some norms may arise instantly. In other cases, a
norm may emerge slowly, such as customs, or it
may be a matter of philosophical or theological
dispute, as in the case of moral and religious norms
[13, p. 30].

H.L.A. Hart recognized the objective (normative)
nature of “ought” in a legal system by distinguishing
between “to be bound” and “to have an obligation”.
In H.L.A. Hart’s terms, to be obliged means to be
forced to do something. Having an obligation,
however, exists regardless of whether the person
escapes detection, is subject to sanctions, or feels
or believes that they have an obligation. Arguing that
one has an obligation based on a valid and valuable
normative system is often important to correct one’s
lack of conviction or belief in one’s duty.

The normative image of law helps us distinguish
the role of norms from the mere presence of orders
backed by force. As Hans Kelsen describes, a valid
norm creates an objective “ought”. The will of
someone else, an armed man, for example, creates
only a subjective “ought”.

Ronald Dworkin describes this situation: “We
make an important distinction between law and
the general orders of a bandit. We believe that the
structures of law - and its sanctions - are different
in that they are binding in a way that the bandit’s
orders are not. J. Austin’s theory does not frame
such a distinction, because it defines an obligation
as obedience to the threat of force, and thus bases
the authority of law entirely on the sovereign’s

ability and willingness to punish those who do not
obey. <...> But a rule differs from a order, namely
in that it is normative, and sets a standard of
behavior that impacts its subject above and beyond
the threat it imposes. A rule can never be binding
just because a person with physical power wants it
to be so” [8].

Law, on the other hand, establishes rules that
guide behavior. These norms exist independently
of the accompanying threat of force. In this way,
law, like all normative systems, establishes a
“ought” that guides human behavior and criticizes
noncompliance. These norms establish obligations
and duties separately from force or fear of detection.

Law is not only normative, but is a particular type
of normative system in that it claims authority. Law
does not contain a system of normative rules with
the caveat “Do what you want”. What does it mean
to define something as authority? One individual has
authority over another when his dictates prevent
the other from identifying other grounds for action.
Or, as the old line goes, “Because | said so...”.
Thomas Hobbes addresses this type of authority in
his discussion of orders. He defines an authoritative
order as one where a man says: “Do this or don’t do
that, without waiting for any reason other than the
will of the one who orders”. Joseph Raz offers the
most sophisticated elucidation of practical authority.
According to this author, “a practical authority is
one that can prevent or constrain consideration of
other grounds for action” [8].

One can object to J. Raz’s conception of
authority for several reasons. How can law claim
authority? How can a moral agent subordinate
himself to someone else’s authority? What is the
function of the law’s claim to authority? When is a
claim to authority justified? Many fundamental legal
documents in the world today - the United States
Constitution for example - contain provisions that
limit the scope of laws that can be enacted [5].

In firm ways, these documents give up their
ability to claim authority on a range of issues,
such as particular religious practices and First
Amendment speech. Only a particular notion of law
would exclude the totality of liberal Western legal
systems. In this context of ideas, H.L.A. Hart notes
that limiting the authority of law simply reflects
the social practice of placing limits on the scope of
grounds that the legal system can exclude. H. Kelsen
complements H.L.A. Hart’s view by noting that the
law regulates its own creation. Thus, although its
authority may be limited, these limits are created
by the law itself [13, p. 37].

12
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The difficulties of distinguishing law from other
systems also imply that our previous examples are
not based on linguistic intuition alone. This points to
a built-in assertion of conceptual necessity; as long
as we refer to the recognized and individualized
concept of law, constraint is an inherent part of law,
not merely necessary to ensure compliance.

The conception of compulsion as conceptually
necessary in law is not merely a defining purpose.
Our examples show that compulsion is one of the
critical features for a normative system to claim
legal status.

Recall two earlier points: first, even if society
willingly submits to many normative systems that
sometimes impose obligations greater than those
imposed by law, only the system of coercively
imposed duties constitutes a legal system.

Second, although people often follow the law
for various reasons, the underlying constraint
of the legal system independently precludes
certain courses of action. Even when the law is
never broken and a much richer system of rules
(e. g. religious ones) is consistently followed, the
minimum layer of coercively applicable rules is the
only one characterised as law. J. Raz’s position may
raise some objections. The positivist model of law
proposed by J. Raz considers that a norm can be
qualified as a legal norm because it emanates from
a certain social source [18, p. 43-44].

Anorm is law if it is recognised by a social source
determined by authoritative norms. Does this view
modify the argument that law must be and is defined
by its coerciveness? No, rather the source thesis
simply pushes the question of the source of origin
of coercion one step back. Let us imagine a society
with three different leaders, each claiming to be the
proper social source of law. Leader A leads a group of
self-appointed individuals who occupy a large stone
building from which he enacts what he claims to be
legal law. Leader B leads a large group of individuals
in @ manner similar to a religious structure. Leader
C is appointed on the basis of the ancient traditions
of the society to interpret its customs. Notably,
all three normative systems are identical and in
full agreement [12, p. 86-88]. Now let us imagine
a situation in which each of the normative systems
mentioned takes a different position on an issue of
social importance.

Leaders B and C appeal to the spiritual beliefs and
traditions of the population to demand compliance
with the proclaimed edicts. Leader A summons an
armed battalion to enforce his orders. Notice that
focusing on the appropriate social source leads to
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the same conclusion: the social source that can
coercively enforce its dictates conceptually fits our
notion of law.

J. Raz holds that the claim that coercion is unique
to law is overstated [18, p. 149-150].

Other systems claim authority and use coercion
to force members to abide by its rules (e. g., the
Mafia).

Does the mafia or the group of robbers with their
specific system of rules aspire to compete with the
legal system? Let us remember the example of the
robber who orders a person to hand over his wallet
under threat of death. If such a group of people
retreats into a desert, adopts its own rules and
enforces them, does not the group of robbers create
a new legal system? For example, upon arrival on
American shores, settlers ignored the laws of the
native tribes. The settlers promulgated their own
authoritarian rules backed by their own military
force. It seems inappropriate to characterize
settlers as simply acting illegally on Native American
land. It is clear that they constructed a competing
legal system.

Recognizing that coercion is a conceptual feature
of law gives us the resolution we need to individuate
normative systems naturally described as law. The
role of coercion in an authoritarian regulatory
system illustrates the danger posed by mafia or
robber gangs in a state when they aspire to be
competing legal systems. This revelation naturally
begs the question of how social norms that can
be seen as authoritarian norms should be treated.
Andrei Marmor observes that there are many social
groups, with accompanying norms, to which we
belong without clear consent or willing participation
[15, p. 348].

There are even elaborate rules that determine
the “correct” or “appropriate” style of dress for
certain occasions and people who deviate from
these are harshly criticized.

Doesn’t the fact that a person finds exclusion from
his or her religious or social group so psychologically
terrifying that he or she feels compelled to abide
by the rules of the group make those rules coercive
(and coupled with normativity and authority, akin
to law)? This is a difficult question. In this regard, |
have already qualified as unsatisfactory J. Austin’s
claim that social sanctions cannot be considered law
because they do not come from a political superior.

Unlike A. Marmor, however, the understanding
that law is not only involuntary but also coercive
reveals a distinction between powerful social norms
and law. The tentative answer is found in the ideas
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promoted by Aristotle on coercion and independent
external motives [15, p. 348].

Let us recall Aristotle’s view in determining what
constitutes coercion [1]. Thus, the desire to be
included in a social network is a desire that comes
from within. In contrast, the coercive force that the
law exerts is external and can be imposed on a person
regardless of his or her attitude towards the law.

This approach can be considered far too simplistic.
Perhaps constitutionally, humans are not exactly the
kind of creatures capable of turning their backs on
their social needs. It is difficult, if not impossible, to
give up all socially important constraints; man, as
a social being, cannot function effectively outside
the ethos. Thus, the proposed model may lead us
to believe that at some point, socially imposed
constraint may be the law to some extent. If violation
of an authoritarian norm on a desert island results
in social exile (meaning in the given context certain
death), the norm may constitute law, however it is
described or named. Alternatively, this may indicate
that the proposed model is incomplete; it has
been argued that coercion, along with normativity
and authority, is only necessary to delimit law.
This example may indicate why these features are
probably insufficient to describe law.

Grant Lamond’s recent work on the role of
coercion [14] in law resonates strongly with the
picture of law we propose in this paper. G. Lamond
notes that law is a system of rules. Moreover, he
points out that law claims the authority to regulate a
person’s practical reasoning to the exclusion of other
norms and does so across the full range of actions;
that is, law is normative and authoritative across
the board. Moreover, G. Lamond, in agreement with
the present study, argues that the mere existence
of sanctions does not make law coercive, and the
conceptual role of coercion is not limited to the
pragmatic question of its effectiveness.

However, G. Lamond denies that coercion is the
fundamental constituent of law that individuates
law from other global normative systems. Rather, he
sees compulsion as determined by the law’s status
as a practical authority. Law claims the right to
subdue a person’s practical reasoning and change
its normative position. Thus, in G. Lamond’s view,
the claim to authority is the justificatory link to the
coercive force of law.

While G. Lamond believes it is possible to
describe the law as coercive simply because it claims
this right, in reality things are different. He argues
that the law’s coerciveness depends on whether the
threat is real or not. G. Lamond ultimately concludes

that the unique feature of the law is that it claims
this authority on an indeterminate range of grounds,
it is an overarching, authoritative and normative
structure [14].

The justificatory rather than constitutive
conception of law in G. Lamond’s perspective
results in a more attenuated role of constraint. For
example, rejecting the idea that coercion is simply
pragmatically necessary in law, G. Lamond suggests
that law could authorize coercive enforcement by
other social institutions. He points out that other
social norms can attach sanctions to legal violations
(shaming, ostracism, etc.) that independently
reinforce legal norms. At the same time, G. Lamond
argues that because the law could outsource
its coercive enforcement to private groups or
institutions, the law and its coercive enforcement
are thus separable.

It is difficult to conceptualize G. Lamond’s
claim that the law could authorize other coercive
measures, such as private violence, to enforce
compliance with legal norms without internalizing
this force. If the violation of a legal norm results in
the permitted application of coercive force by the
organized mob, this group would, in effect, become
a police structure, bizarre and unreal as this may
not seem.

Similarly, where the legal system authorises but
does not require the use of coercive force to vindicate
a legal right, the optional nature of that right does
not erase the underlying compulsion. Overall,
G. Lamond’s thesis seems persuasive, except for his
attempt to deny that the law is inherently coercive.
The conclusion that coercion is tied to law merely
because law uses its authority to justify coercion is
insufficient. Not all global normative systems claim
the right to forcibly impose their authoritarian
demands. For example, many religious norms are
considered valuable precisely because a person must
willingly adopt a particular normative direction. The
Catholic Church explicitly claims that its normative
authority extends to certain portions of man’s moral
life, but leaves other realms of subjects’ lives to be
regulated by positive law [14].

However, religious zealots or cultural
traditionalists argue that their normative systems
are all-encompassing, authoritative, and fully
justify violence or coercion to enforce their edicts.
Ultimately, the authority of law is not just used to
justify coercion. While other normative systems claim
to be justified in their use of coercion, they simply
do not or cannot effectively use coercion to enforce
that authority. Thus, it is not the justificatory link,
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but coercion itself that distinguishes law from other
normative systems. At the same time, drawing on
the above arguments, we conclude that compulsion
is constitutive of law. The law may not be reducible
to compulsion, but it is compulsion that transforms
certain rules into legal rules.

We hope that in the above lines we have succeeded
in sketching a simple but convincing picture of law
as a fundamental element of the rule of law. The
rule of law enacts rules. These norms claim to be
authoritative; they present exclusionary grounds
for action. Finally, law is intrinsically coercive.
Without coercion, a normative system cannot be
differentiated or understood.

This image of the rule of law has consequences
for the reform of the current legal landscape. In
particular, it excludes from the law those systems
of rules that aspire to legal status but lack coercive
enforceability. Much of the discussion in the paper
is limited to theoretical meditations. On rare
occasions, however, a legal problem illustrates the
philosophical questions quite nicely and eloquently.

An example is the case of Western Sahara before
the International Court of Justice [14, p. 25], the
Court issued an advisory opinion on the precursor
to the modern state of Algeria at the time of
Spanish colonization. Thus, the Court ruled that
organized tribes occupied the territory and had
legal ties to the territory through various treaties.
However, while Judge Dillard agrees that the fact
of the presence of organized tribes is sufficient to
establish that the territory was not terra nullius, it
is nevertheless insufficient to determine whether
the ties established by the tribes were legal ties.
For this purpose it was necessary to identify the
particular characteristics that make certain ties
properly legal.

Thus, Judge Dillard noted that law must exercise
a normative power over its subjects. Moreover, this
normative power must, in some sense, be felt as
authoritative or as a “deferential obligation”. Thus,
Judge Dillard consciously attempted to distinguish
legal ties from those “based on religious, cultural,
ethnic, linguistic or other factors”. However, the
analysis conducted by Judge Dillard is incomplete,
as he overlooks the fact that legal rules must be
enforceable, including coercively.

In our view this view presents only some of the
challenges that repeatedly manifest themselves in
the legal world. Some international laws cannot be
regarded as truly legal. Many regimes of international
law, to the extent that they lack enforceability,
are difficult to distinguish from rules that might be
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proposed by a religious institution, a school or an
interest group.

International law certainly qualifies as a legal
regime to the extent that the enforceability of the
international law regime is ensured through the
enforcement apparatus of each Member State [11].

In conclusion, let us examine the results of our
discussion and analysis efforts. After all, what is the
basis for a theory of law that elevates compulsion
to a conceptual necessity in law? The arguments
presented above provide us with at least two
valuable insights. The constitutive theory of law
creates a narrow account of law that nevertheless
insists on the presence of distinct features that allow
a normative system to be considered law. Much of
jurisprudence has been concerned over the last few
generations with exploring the truth conditions of
legal provisions. This debate has largely focused on
the tension between the positivist model presented
in this study and R. Dworkin’s interpretivist model.
Unquestionably, much ink has been spilled, and the
hope of discovering new perspectives on the subject
demonstrates boundless optimism.

However, defining compulsion as an essential
feature of law offers a new insight into this long-
standing debate. To appreciate why R. Dworkin’s
interpretivist model is so compelling, it is crucial
to understand its difference from the positivist
model and why understanding law as essentially
coercive may reveal that R. Dworkin’s model is
wrong. R. Dworkin’s conception of law is primarily
an integrative model. Rather, in R. Dworkin’s view,
law is seen as a particular model of morality: legal
morality [8].

However, moral rules are constantly subject to
inspection and justification by the principles on
which they are based. They must be examined in
the context of their application in moral conflicts in
order to arrive at a correct view of our moral duties.
Likewise, legal norms gain their force from the norms
embedded in legal values. Simply put, R. Dworkin
argues that the truth of legal provisions - legal rights
and obligations - are derived from a particular kind
of political-moral reasoning [8].

The law, so understood, creates rights and
obligations that exist by virtue of the background
of the political rights and morality of each legal
system. This background morality includes past legal
decisions as well as other accompanying political
values such as integrity, fairness, equality and
freedom.

R. Dworkin concludes: “A principle is a principle
of law if it appears in the soundest theory of law that
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serves as justification for the explicit substantive and
institutional rules of the jurisdiction in question” [8].

For R. Dworkin, this definition of law is critical.
A provision is law if it is the best moral explanation
of all legal rules, decisions and principles in a legal
system. True provisions of law necessarily follow
from and are derived from political moral rights.

At first glance, R. Dworkin’s model seems
irreconcilably distant from the positivist model.
For R. Dworkin, the fact that legal principles are
binding on judges is revealed by examining the role
of judicial reasoning in the resolution of legal cases.
The positivist principle holds that legal duties exist
only by virtue of a recognised social practice - a
rule of recognition - according to R. Dworkin. No
judge imagines that where conventionally defined
duties end, so does the law, leaving him or her free
to “trot along” and make decisions according to his
or her own reasoning. Rather, judges reason under
principles of political morality in law to determine
legally binding rights. Therefore, R. Dworkin
believes, it is the principles of political morality that
dominate the law [8].

However, most sophisticated positivist models
do not deny that moral principles play a role in
determining legal rights. For example, while J. Raz
disputes that a legal rule can be valid according to
its moral virtue as such, he recognizes that moral
principles can be incorporated into a legal system
by virtue of their social pedigree. If a legal rule
incorporates a moral virtue such as “rightness” into
the terms of a contract, validity relates to brute
facts, not to whether the contract is a “moral fact”
that is right, so long as it is so declared by the
appropriate social sources [18, p. 325].

This formalist doctrine ignores the fact that, from
any point of view, conflicting values and goals within
the law cannot be resolved by legal rules alone.
Law must supplement legal standards with other
reasons. When this happens, judges are directed by
law to engage in the best possible moral reasoning.
This does not mean that these moral precepts are
part of the law, because the law can compel judges
to apply reasons that do not fall within the body of
the law. It means that, in any positivist conception,
applying legal rights brings the law into contact with
morality.

Moreover, for J. Raz, the moral benefits of
maintaining the law’s authoritative capacity provide
the justification for separating the courts’ reasoning
from direct moral reasoning.

While philosophical differences are sometimes
important and often interesting, it is overwhelming

to note how close these models become when they
are put into practice [16].

R. Dworkin opposes the principles of positivism
on the grounds that, without admitting that political
moral principles are part of the law, plaintiffs’ rights
remain “outside the court” and must be based on
the discretion of the judge.

While the positivist model proposed by J. Raz and
others maintains some distance from R. Dworkin’s
model, it is a model that highlights the role of
coercion and provides a more salient highlighting
of the distinction in question. The recognition of
compulsion as an inherent part of law reveals how
accepting that legal principles are binding can give
us more clarity on the model in question.

Certainly philosophical clarity is valuable in
itself. Law is an important human institution, and
we are therefore motivated to clarify its inherent
characteristics appropriately and continuously. But a
model of law that highlights the inherently coercive
nature of gives us much more than philosophical
clarity. Indeed, highlighting the coerciveness of law
reminds us how important the problem of analytic
jurisprudence of what constitutes law is. Coercion
is a concept that engages our moral faculties in a
variety of ways. Even for those who argue that law
is or is not intrinsically coercive, one thing is clear:
coercion requires a justification of the coercive act
itself [14, p. 52].

Indeed, some regard justifying the coercive
nature of law as the fundamental motivation of legal
philosophy. Because coercion seeks to eliminate
some part of a person’s choices or freedoms, it
often appears as a prima facie evil. Coercion limits
autonomy, freedom of decision and action. Thus,
coercion being inherent in law places the law under
a unique moral burden - a burden of justification
that is distinct from the burden of justification that
falls on other normative systems.

Law must be justified in a way that other
normative systems might not. Moreover, the fact
that the law’s constraint is involuntarily imposed
on an entire community - whose members may have
very different conceptions of fundamental legal
principles limits the kind of justificatory grounds to
which the law must conform.

Finally, the moral requirement to justify the
coerciveness of law within the rule of law justifies
the law itself - being related to nothing other than
the need to justify a complete political theory. And
while we cannot outline a viable justified political
theory here, highlighting the coercivity of law allows
us to know the limits that such a justification must
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respect and the burden it must bear. If coercion is
built into the very nature of law, then so too is the
need for justification.

The coercive nature of law differs from other
relationships that can bind or constrain one’s
actions - for example, personal and communal
relationships - the law must be justified in unique
ways. Understanding law as coercive may therefore
show that these important restrictions on the
grounds that justify legal force can be built into
the very nature of law. It is not a trivial proposition
to imagine that a legal system by its nature must
conform to certain grounds in order to be justified.
I. Kant and many others have noted that coercion can
be used, indeed may be necessary - as an instrument
of justice to secure the widest mutual liberty for all.
By bringing coercion to the forefront of our concept
of law, we actually recall the dangerous force of law.
Law claims to be the supreme normative system in
our practical reasoning. This claim must be vigilantly
challenged and, in light of the law’s compulsion,
requires continual justification.

Professor V. Gutuleac states that coercion can
be legal or illegal. The latter can degenerate into
despotism of state organs, which puts the individual
in an unprotected state. Such coercion is largely
based on such negative phenomena as abuse of
power, incompetence of the state apparatus,
corruption, etc. Such coercion is particularly
characteristic of states with undemocratic political
regimes [22, p. 4].

The author U. Chetrus reiterates that it is
important to specify that the coercion regulated
by contraventional, civil, criminal, etc. laws must
not reflect the interest of a party, or become an
instrument of the ruling party. It is known that laws
adopted in parliament, in the absence of opposition,
take on a political character of the party with a
parliamentary majority [3, p. 47].

We consider that the legal regulation of coercion
requires the utmost diligence even in democratic
countries. Legal coercion is recognized to be the
form and extent of which is strictly and concretely
determined by legal norms and which is applied
according to procedural normsin the form of concrete
measures. It is important in this respect that the
legality, soundness and fairness of legal coercion can
be subject to review and can be challenged in court.

N.V. Makareiko holds that the degree of legality
of coercion is determined by the extent to which
it corresponds to the fundamental principles of the
legal system; it is unique and general throughout
the territory of the state; its content, limits and
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conditions of application are regulated by law; it
acts through the mechanism of reciprocal rights
and obligations of the subject applying the coercion
and the subject who bears it; it has developed
procedural forms. Closely related to the legal nature
of coercion is the system of principles underlying it,
which are considered to guarantee the application
of fair and just coercion [24, p. 88].

Constraint is seen as a system of interdependent
elements, the meeting of which is vital for its
existence. The structure of constraint has been
discussed by several scholars. For example,
Ch.W. Morris [23] considers that the constituent
elements of the structure of constraint are: the
subject of constraint, the exercise of constraint as
a state, the process of submission to the will of the
constrained, the object of constraint.

In the view of the researcher T. Honoré [21], these
elements form a narrower system than state coer-
cion - this is the case of the legal relations of apply-
ing measures of coercion. In the structure of legal
relations, such elements as the subject of coercion,
the object of coercion and the process of its reali-
zation can be identified. In this respect, the author
considers that the determination of the structure of
coercion (of internal organization) is possible only if
all the necessary and obligatory elements in its sys-
tem are highlighted, without which state coercion
cannot exist. Thus, in his view, coercion has the fol-
lowing structure: rules of law regulation, which set
the legal obligations of the subjects of law; rules of
law protection, which regulate the order of applica-
tion of state coercion in order to ensure the execu-
tion of obligations; the legal fact - the factual basis
of the application of coercion; the legal relationship
of application (realization) of coercion; the result of
the application of state coercion.

The author U. Chetrus argues that state coer-
cion is a legal relationship with a protective char-
acter. It arises between the State and the individual
when the latter commits an unlawful act, in other
words, any violation of the legal norm can give rise
to a relationship of coercion, which is established
between the State and the author of such violation
[3, p. 75].

In this regard, author D. Cornean [6, p. 7-8] notes
that the force of the law materializes in social life
by means of a legal relationship of constraint, under-
stood as a plurality of rights and obligations, of sub-
stantive or procedural law, which arise as a result of
the commission of an unlawful act (non-compliance
with the model prefigured by the norm) and through
which the application of legal sanctions is achieved.
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In the view of researcher D.K. Simes [25], coer-
cion implies a relationship in which the governing
subject - the competent body for the protection of
legal norms or the public official - applies the meas-
ures of coercion to the subject obliged to bear and
execute those measures, i. e. the governed subject.
The importance of researching state coercion as a
legal relationship lies in the fact that it makes it
possible to examine the grounds on which these
legal relationships arise, i. e. the legal facts under-
lying them, which are particularly important for the
legality of coercion.

Conclusions. In conclusion, we argue that the
following grounds are necessary for the application
of coercion:

- the legal basis presupposes the presence of
legal norms that provide for the possibility of apply-
ing coercion to certain subjects in concrete cases;

- the factual basis presupposes the occurrence
of the legal event provided for in the law - the event
or act which generated the legal relationship;

- the formal basis implies the issuing by the
state body of the act of application of the law
ordering the application of the constraint to a spe-
cific subject. In other words, coercion as a phys-
ical action is applied by special state bodies on
the basis of a court decision or administrative act.
In the absence of such acts, coercion cannot be
exercised. Regarding the subjects, the author Gh.
Costachi reiterates that the legal relationship of
coercion is a power relationship, bilateral, one of
the parties being necessarily a state body, a repre-
sentative of the state. The other party to the legal
relationship can be any subject to whom the power
of the state extends.

We conclude that the legal coercion applied by
the state must involve proportionate measures and
sanctions, in such a way that, on the one hand,
it creates the necessary inhibiting factors in the
conscience of those who would try to break the
law and, on the other hand, it strengthens the
feeling of security in others, inspiring them with
the conviction that the law, the state, protects
them and that they should not resort to non-state,
unofficial means in order to take the law into their
own hands. It is absolutely essential that the appli-
cation of coercion should not be used to infringe
the rights and freedoms of individuals or to cause
physical or mental suffering. We believe that only
in such a situation will legal coercion contribute to
the formation of the ethical attitude of citizens,
increasing their psychological readiness to respect
the law.
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